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JIbeiecbkull HaujioHanbHUl yHieepcumem iMeHi leaHa ®paHka

HABIOHI SAMMUTAHHA Y KPUMIHATIBHOMY NMPOBAXKEHHI:
OKPEMI NPABOBI TA 3ArAlIbHOTEOPETUYHI ACTEKTU

Cmamms npucesidyeHa aHari3y cymHocmi ma oKpeMum acriekmam 00rycmumo-
Cmi y KpUMiHanbHOMY rpoeadxeHHi HagiOHUX 3anumarb. [TocmaeneHo nid cymHig
mi NoMoXeHHS cy4YacHOi OOKMPUHU, 8 SKUX Kameaopu4yHO 6iOMo8 istomp 8i0 3acmo-
CyB8aHHS1 Ub020 pi3Ho8uUdy 3anumaHb y O0Ka3yeaHHIi nuwe Ha mil 0CHO8I, Wo 8 ix
ghopmynoeaHHi emiueHo 8idnosidb, YacmuHy 8idnoeidi abo nidkasky 0o Hei. [Jose-
0eHo, w0 8 binbWoMy HEMOXIUBO makK HelimparbHO cchopMy to8amu 3anumaHHs,
wobu 80HO He 8rnueasno Ha o4ikysaHy 8i0nosidb, abu YinKosumo yHeMOXIueusio
rpos8 y 3anumaxHi 0cobucmozo cydxeHHs 0cobu, sika cmasumab ye 3anumaHHs.

Knro4doei cnoea: HasitoeaHHs (cyeecmisi), 6ydoea 3anumaHb, eumoau 0o-
nycmumocmi, cnidyi Oii, Ooka3ysaHHs, KpUMiHasbHa cripasa.

MocTaHoBKa npobnemu. Y npoueci Oyab-akoi 6e3nocepeHboi B3aemogii B
Mexax BUKOHaHHS Mif Yac KpMMiHanbHOro npoBageHHs 6inbLIocTi npouecyarns-
HUX Ai JOKa3yBanbHOro CNpsiMyBaHHS, TaK YK iHaKLle, Mae Micue NCUXonorivyHmm
BrnuB. Lle nposaB daxisui, NpyuHariMHi, y ccbepax ncuxornorii, disionorii, rinHoTe-
panii, couionorii, NHrBICTMKX Ta dinonorii HaykoBo — OBIPYHTOBAHO PO3rMsSAaTb
CBOEPIAHO JOMOMOrOH iHAMBIAY BiATBOPHOBATU B NPOLECI CNiNIKyBaHHS (KOMYHika-
Lii) HeobxigHy iHdopmadito. Came Tomy Ans odeBMAaLiB abo y4acHWKIB KpUMiHab-
HOro NPaBOMOPYLLEHHS 3raflyBaHHS i BiATBOPEHHS NOAj Maike 3aBXam NoB’sa3aHe
3i CKNagHMMKM NCMXOoNOoriYHUMK npouecamu. TyT iHaMBIQyanbHE CIPUAHATTS TiET un
iHLWOI nogii Mae y BinbLIOMY CyO'eKTUBHUIA XapakTep, YHacnioK Yoro Luen noeaHa-
HUIN NCUXiYHUIA (PEHOMEH (3ralyBaHHS 1 BIATBOPEHHST) MOXe OyTW HEMOBHUM i CMo-
TBOpeHMM. MakcrmanbHOMY YHUKHEHHIO 1 nokanisauii 3a nepebirom uux npupoga-
HbO — 3aKOHOMIpHUX MPOLECIB HEYMUCHUX HETOYHOCTEN Y MOKa3aHHAX
OONUTYBaHMX OCI0 Y KpUMIHANBbHUX NPOBaMKEHHSX (i HE NuLLe KpUMiHaNbHKX), BNa-
CHe, N CNyryloTb 3anUTaHHs — HaUnoLIMpPEHILLi MOBHO — iHGbOpMaLinHi 3acobn ncu-
XOJOriYHOro, a BiATaK, i TaKTMYHOro BMNUBY. 3a BiANOBIOHMX YMOB i CUTYaLi HaBiaHi
3anunTaHHA TakoX MOXYTb ByT UMMy 3acobamn. A ToMy, TBEPOKEHHS Npo Te, Lo
Y HaBigHOMY 3anuUTaHHiI He NOBMHHO ByTV NEeBHOI NepBIiCHOI (BMXigHOI) iHOopMaLlii,
€ NOMUIIKOBMM, BPaxoBykOUM MPUPOAHNYO — HAYKOBY aKCIOMY: KOXHE, | He nuLie
HaBigHe, BepbanbHO — 3MICTOBHE 3anuTaHHA (3 ypaxyBaHHsIM MOrO NOTMYHOI 1
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rpamaTu4HOi NPMPOAM) 3aKOHOMIPHO MOBUHHO MICTUTU | MICTUTb MEBHY NOYaTKOBY
iHpopmaito (3acHOBOK). BiaTak, 4ONYCTUMICTb Y1 HEAOMYCTUMICTb HaBIgHOIO 3a-
NUTaHHA HeOoOXiOHO KaTeropitoBaTh He KOHCTaTaUjierd HasiBHOCTI B HbOMY BBIOHOI
iHcpopmaLii, Ska 3aKOHOMIPHO 1 Pi3HOPIBHEBO CyrecTye agpecata (ogepxysada/pe-
uMnieHTa — TOro, KOMy agpecoBaHe 3anuTaHHs), a ii NOXOMKEHHAM | MOMEHTOM No-
SIBM B KOMYHIiKaLil.

AHani3 ocTaHHix gocnigkeHb i nyonikauin. NpobnemaTtuka HaBigHUX 3a-
nuTaHb, a TUM Naye B KOHTEKCTi BUOKPEMIEHHS iX sik 3acoby BNnMBY y KpUMiHa-
NbHOMY NPOBaAXXEeHHI, OTUYHO Byna B Nori 30py BiTYM3HAHMX aBTOPIB, 30KpeMa
B. A. XXypasns, H. I. KnumeHrko, B. FO. Wenitbka, O. IN. Bawyk, C. . N'ycapeea,
A. M. 3enkana, B. B. HaBpoukkoi, B. O.lNonentowka, O.[. Tuxomunposa,
J1. 4. Yoanosoi, O.l. ®epopeHka, O. B. ®yHikosoi, [. O. lUuHrapbosa,
M. O. Axkosoro, . I. Korytnya, H. M. MakcumuwumH, B. M. BabyHuya Ta iH.
Monpu ue, He NPUMEHLLYIOYM 3HaYeHHs 3000yTKiB LIMX aBTOpPIB, 3a3HAYMMO, LLO
OOHWHI ANCKYCIMHUM Y KPUMIHANICTUYHIN Ta KpMMiHanMbHIN NpoLuecyarnbHini Hayui
3annLaETbCAa HaBiTb NOHATTA «HaBIAHI 3anUTaHHAY . binbLue Toro, He BU3HaYeHi
X NCMXOMOriYHO-HAYKOBI KPUTEPIi; BIOCYTHE PO3MEXYBAHHSA 3 iHLLUMMW Pi3HOBU-
[amu 3annTaHb, Sk 3acO00M KOMYHIKaLil y KpMMiHanbHOMY NPOBALKEHHI; HEMae
METOAMNYHOIO MeXaHi3My BCTaHOBMEHHS AOMYCTUMOro PiBHA HaBilOBarbHOMO
BMMUBY (CYrecTii) HaBigHNX 3anuTaHb; He AudepeHLinoBaHi Mexi NpaBoMipHO-
CTi OXOMMEHHS KaTeropieo HaBigHWX 3anuTaHb BUNAAKIiB OrONOLUEHHS AOMUTY-
BaHi 0cobi paHile HagaBaHUX Heto NoKasaHb, Npea'saBreHHs i AoKasiB Ta 3a-
CTOCYBaHHS HWU3KW iHLWWX TakTUYHUX MPUNOMIB, SKi Hasaran rpyHTYIOTbCA Ha
edeKTi HaBiloBaHHS TOLLO.

MeToto cTaTTi € cnpoba obrpyHTyBaTK NoTpedy i 4ONYCTUMICTb 3acTocCy-
BaHHSA HaBiOAHWX 3anuTaHb Y KPUMiHaNbHOMY NPOBAMKEHHI LINAXOM X NpaBo-
BOrO Ta 3aranbHOTEOPETUYHOro aHarni3dy B KOHTEKCTi Nokanisauii HeBunpasaaHo
KaTeropmyHoro ix HECNPUNHATTS.

BuknageHHs1 ocHOBHOro matepiany. Y nopisHsHHi 3 KpymiHansHo-npoLe-
cyanbHUM KogekcoM Ykpaiiu 1960 poky, akui y ctattax 143 (aonut o6BUHYBa-
yeHoro), 167 (gonuT cBiaka), 171 (GonuT NOTepninoro) MicTMe NpsiMy 3abopoHy
Ha NOCTaHOBKY HaBiAHWX 3anuTaHb, HUHI YHHUA KpuMiHansHWA npouecyanb-
HuI kopekc Ykpainu (KIMK) Taky 3abopoHy nepeabayms nuwe B 4. 6 cT. 352, aka
BCTa@HOBIOE NpaBuia Tak 3BaHOro MPSAMOro OOMUTY CBigKa nig Yac cygoBOro
po3rnsay. Y TOM Xe yac, y Y. 7 i€l X cTaTTi — 4O3BOSIMB Yy MeXax NepexpecHoro
JONUTY CTaBUTW HaBigHI 3anuTaHHS.

Ha Hawy oymky — ue oavH i3 gokasis nporpecuBHoOCTi BiTYusHsaHoro KIK,
0cobnMBO BpaxyBaBLUW, L0 fuLLe B HbOMY €, Xall NoBepxHeBa i ogHOGIYHa, ane
BCE X 3aKOHOAaBY0 3akpinneHa aediHiuis, a came: «HaBigHi 3anMTaHHs — TOGTO
3annTaHHsA, y opMYymoBaHHi SIKMX MiCTUTLCS BiAMNOBIAb, YacTUHa Bignosigi abo
nigkaska oo Hei» (Bxe 3ragyeaHa 4. 6 cT. 352).

Lito Te3y niaTBepaxye 03HaMOMIIEHHSA HAMM B Ui YacTUWHI 3 KinbkoMa gecs-
TKaMu KOOeKCiB, a TakoX BiANOBIAHMMMW HOPMaTUBHO NMPaBOBMMMW akTamMu 3apy-
OiXKHUX OepxaB, AKi B Till UM iHLLIA Mipi pernameHTyoTb B LUX KpaiHax KpuMiHa-
nNbHUM npouec. | B )XOAHOMY 3 HMX He BigHakaeHo 6o4an CXOXOi KOHCTPYKLii
aHanisoBaHoro npasoBoro asuwa [1; 2; 3; 4; 5: 6; 7; 8; 9; 10; 11; 12; 13;14; 15;
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16; 17; 18; 19; 20; 21; 22; 23; 24; 25; 26; 27; 28; 29; 30; 31; 32; 33; 34; 35; 36;
37; 38; 39].

He Bgatounch o BMKNagy reHesu i aHaniay KpuTUKM YAMarnoi KinibKOCTi BiT4mM3-
HSHUX aBTOPIB, SKi B LifIOMY NMPOTW HaBigHWX 3anuTaHb Y KPUMIHANLHOMY npoBa-
IPKEHHI (NpUHaNMHI, Nig Yac AONWUTY Ha cTagii 4OCYA0BOro po3cnigyBaHHs), BCE X
cnpobyemo iM anentoBatM xoda 6 TMM, WO BiNbLUICTb i3 HUX BCE X BM3HAIOTb:
«...Nnpo Taky 3abopoHy He 3ragyeTbes B cTaTTax KINK Ykpainu, siki npuceayeHi per-
nameHTaLji JonuTy Ha cTagii AOCYA0BOro po3CHigyBaHHs, L0 A03BOSSIE CTBEPLKY-
BaTW, L0 HA LbOMY eTani KpMiHanbHOro NPoBadKeHHS1 MOCTaHOBKa HaBigHWX 3a-
nUTaHb € MOXIMBOLD, @ TOYHiLLE — He 3abopoHeHoto» [40, c. 166].

BunpaegaHo, sik Ha Hac, He NOroAXXyBaTUCh i3 3anepeyvyeHHAM HaBigHMX 3a-
NUTaHb e N 3 HACTYMHUX MipKyBaHb.

Mo — neple, Yumano HaykoBLiB, aHani3yyn NUTaHHA AOMYCTUMOCTI NOC-
TaHOBKM HaBigHMX 3anuTaHb i yyacTi 3axvMCHMKa nif Yyac NpoBedeHHS AonuTy
Nigo3ploBaHOro 3BepTaloTb YBary Ha Te, Lo NpakTUKa 3acTOCYyBaHHA LMX 3anu-
TaHb € 00’'EKTMBHO NOLLUMPEHOD, 30KPEMA, Y CEHCi 3aBAaHb BCTAHOBIEHHSA MCU-
XOJOTYHOro KOHTaKTy i 4Yac gonuTty, abo X KOnM BOHW He NoB's3aHi 3 obcTa-
BUHaMM TOrO, O pO3CniayeTbca. AXe, 3a LiMX CUTyaLlin HaBitoBanbHa ix gis ax
HiSIK He 3adinae «Tina» KpuMiHanbLHOro NpoBamXeHHs. Hanpuknag, ansa niarpu-
MYBaHHS MCUXONOTYHOro KOHTaKTy B AONUTYBAHOIO 3anuTyoTb: «Bu X uikaBu-
Tecb yTHONOM, NOMITUKOLO, YN He Tak»? BigTak, y YoMy TyT NposiB HegonycTu-
MOrO HaBitoBarnbHOro BnauBy. BouesBunap, TyT Moro Hemae, xo4a popmMynioBaHHA
3annTaHHA W MICTUTb Migkasky, (OOoKyCyoumn BiANOBiAb CNiBPO3MOBHMKA Ha OYi-
KyBaHi iHdbopmalLlii CTOCOBHO BU3HaAHHS YW irHOpyBaHHSA HUM 3aranbHonoLwmpe-
Hux ynogobaHb [41, c. 190; 42, c. 298; 43, c. 30-40].

LUlo »x oo BuMnpaBOaHOCTI MOCTAHOBKM 3aXMCHWKaMW HaBiOHUX 3anuTaHb
cBigkaM o6BMHYBaYeHHSA Mig Yac ix 4OCy40BOro JonuTy, B TiM YUCTi ogHovac-
HOro AOMMWTY 3 Y4acTHo iX MNiA3aXMCHOro, TO SIK KOHCTaTYOTb AOCNIAHMKN, Le BU-
nnuBeae 3 npaea 3axmcHuka (4.4 ct. 46 KIK) i nigosptoBaHoro nig yac npouecy-
anbHWX Ail CTaBWTU 3anuTaHHsS NOTEpPNioOMY YK CBIOKY, HA MOKa3aHHAX SIKOro
I'pyHTYeTLCA Nigo3pa Towo (n.10 4.3 cT. 42 KI1K) [42, c. 299].

Mo — apyre, y LbOMY X CEHCi akTyanbHUM € NUTaHHA NPO MeXi N JoNyCTu-
MiCTb MOBIZOMIIEHHSI CMiAYNM Ti€l Yn iHWOI iHhopMmauii JonutyBaHuM ocobam i,
nepegycim, Npo Te, Y1 Mae BiH NMpaBo Nig Yac JONUTY 3a4nTyBaTu BUTAMM 3 MO-
Ka3aHb iHLWKMX OCi6?

YuHHui KIMK wopno 3ragaHoi MOXIMBOCTI He MICTUTL 3ab0opoHu. Jlnwe ab-
3ay 3 4. 9 cT. 224 uboro Kogekcy 3a3Hauvae, Wwo «OronoweHHs nokasaHb Haga-
HUX yYaCHUKaMu OOMUTY Ha nonepeaHix AonuTax, JO3BOMSETbLCA Nuwe nicng
[aBaHHS HUMM NOKa3aHby. Ane HaBiTb L HOpMa, 3a CYTTIO, HE 3anepeyye no-
NOXEHHSA, WO «Nif Yac JoNUTY CBIAKY MOXYTb Npea'aBNATUCS Pi3HI JOKYMEHTH,
3a4MTyBaTUCHA BUTAMM 3 MOKal3aHb iHWKX OCiB, BigTBOpIOBATMCA Bife03anuc i
3ByKo3anucy [44, c. 485].

3BMYariHO, OrofoLLEeHHsT 4ONUTYyBaHin 0cobi NpoToKoniB ii nonepegHix Jo-
nuTiB Nig Yac 0yab — SIKOro pisHOBMAY MOBTOPHOrO ii AoNUTy, B TiM YnCni OOHO-
YacHOro AonuTy € NPaBOMIPHUM Y GinbLUOMY 3a cuTyauii, KOnu BoHa 3MiHUNa
CBOI MOYaTKOBI NOKa3aHHA. TOMy, BBaXXaemo, Lo ChigyMi Mae npaeo Ha Take,
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apke 6e3 Lboro He MOXXHa BU3HAYUTU, SKe 3 ABOX NOKa3aHb 4ONUTYBaHUI BBa-
)Xae 3a NpaBUIbHI.

| B YoMy X CeHC BuULLeHaBeaeHO! Te3n Ansa Haworo npegmeTa? MNepegycim
B TiM, LLIO MOBIAOMIEHHA CRigYMM TiET UM iHWOI iHdopmauiil AoNUTyBaHUM OCO-
f6am y cdopmi 3aunTyBaHHA BUTArB 3 iX NMOnNepenHix nokasaHb, siK i NOKa3aHb
iHWNX ocib 3a cyTTIO — HaBigHi 3anuTaHHA (Tak BykBanbHO 3anMcaHo B OAHOMY
3 BU3HayeHb konuwHboro BepxosHoro cyay CPCP [45]; yceBigomnioemo cy-
YacHO — pearbHy «nNpobnemMaTUYHICTb» HaBedeHOoro Axepena, ane 4O LbOoro
CMOHYyKae HaykoBa 06’eKTUBHICTb). BpaxoBytouu, L0 Len TaKTUYHWIA MPUIMOM J0-
nnUTY 3a cuTyauii «akTyanisauii 3abyToro» (nocTaHoBKa 3anuTaHb) € YN He Hal-
NOLUMPEHILLIMM Y BITYM3HAHIN cnigyin npakTuui [46, 47, 48, 49], To i HaBigHi 3a-
NUTaHHSA — HEYHUKHI.

TpeTin acnekT, Wo NiaTBEPOXYE JOMNYCTUMICTb 3aCTOCYBaHHS HaBigHUX 3a-
nuTaHb y Mexax AOCYA0BOro AonuTy, o6yMOBNEHWUN MiXHapOAHO-NPaBOBUMM
CTaHgapTamMu 3akpinneHumu, 3okpema: n.d 4. 3 cT. 6 KoHBeHuil npo 3axuct
npae MNOAMHN Ta OCHOBOMOMOXHUX cBO60oA: «KOoXHUIA 0BBMHYBaYeHW y BYM-
HEHHi KpMMiHanbHOro MpaBOMNOPYLUEHHS Mae LoHalMeHlWe Taki npasa: ...
d) ponuTyBaTh CBigkiB 06BMHYBadYeHHS abo BumaraTtu, Wwob ix gonutanu, a Ta-
KOX BMMaraTu BUKNUKY W ONWUTY CBIOKIB 3aXMCTy Ha TUX CaMMX YMOBax, LUO M
cBigkiB 06BMHyBa4veHHsi» [50]; n. e) 4. 3 cT. 14 MixHapo4HOro nakTy Npo rpoma-
OSHCbKI Ta noniTuyHi npaea: «KoxeH Mae npaso y po3rnagi 6yab-akoro npea's-
BNEHOr0 MOMY KpMMiHarnbHOro 06BMHYBaYEeHHS SK MiHIMYM Ha Taki rapaHTii Ha
OCHOBI LiNKOBUTOI PiBHOCTI: ... €) QONUTYBaTWU CBIAKiB, SKi 4al0Tb NPOTU HBOrO
nokasaHHsi, abo matu npaBo Ha Te, Wob uux ceigkie 6yno gonutaHo, i MaTn
npaBo Ha BUKIMK i AONUT MOro CBIOKIB HA TUX CaMUX yMOBaXx, siKi iCHYOTb AN
CBifKiB, WO OaloTb NokasaHHA NPoTN Hborox» [51].

3rigHo aHanizy O. B. KanniHoi, npaBo3acTocoBHa NpakTUKa CTUKAETbCS i3
CKIagHMMM BUMagKaMu, KOnu CBika HEMOXHa JOCTaBUTM 40 cyady Ta gonuTaTi,
B TOMY YMCni N LUNSAXOM MepexpecHoro gonuty. Biatak, €Bponencbkuin cyq 3
npae noanHn (ECIJ1), no-iHWoMy nigxoauMTb OO0 TryMaydeHHsa nonoxeHb n. d
4. 3 cT1. 6 KoHBeHLUii Npo 3ax1cT npae nognHM Ta OCHOBOMOMNOXHUX cBoboa. Ha
NigTBEPAXEHHSA LIbOro BOHA NPOKOMEHTyBana BignoigHi piweHHs €CIJ1, 3ok-
pema y cnpasax: «JlyueHko npotu YkpaiHuw», «bukoB npoTtn Pocii», «lcrpo
npotw ITanii», «®epantennii CaHtagxeno npotu ITanii», «Marnani npotu ®pan-
i, «Xanku npotn TypeyunHn», «Bonogmmmp PomaHoB npotu Pocii» [52]. 3a
HacnigkaMu LbOoro aHanisy BunpaBgaHoO KoHcTaTyBaTtu, wo €CIJ1 He BOayaB
NopyLUEHHs1 opraHamMu JOCYAOBOro po3chnifyBaHHs BULLe3ragaHux gepxas no-
noxexb n. d 4. 3 cT. 6 KoHBeHUii 3a cuTyauin, Konu: 3asiBHUKY (pO3yMin nigos-
ptoBaHomy — FO. K.) nig yac npoBeaeHHst Ha 4OCYAOBIN cTadii NpsiMOro AonuTy
noTepninux, CBiakiB 0OBMHYBaYEHHS, eKCNepTiB, B TiM YMCHi Mig Yac «04YHOI cTa-
BKW» 3 HUMK, Byna HagaHa MOXIMBICTb CTaBUTM iM 3anMTaHHS, BNacHe, 3a npa-
BUNaMU NepexpecHoro gonuty, cebTo HaeigHux 3anuTaHb (ECIN «... He go-
3BOMSiE CydaM 3acHOBYBaTW BMPOK Ha MOKasaHHAX CBigka O6BUHyBa4veHHS,
SIKOro 06BMHYBaYEHUI HE MaB MOXITMBOCTI JONUTATK 3a NpaBuiamMun nepexpec-
Horo gonuTy Ha byOb-sikili cmadii npouecy» [53] (B Tim Yncni Ha cTagii gocyno-
BOro po3acnigyBaHHs; kypcus Haw — HO. K.). FonoBHe, abu 6ynu BpaxoBaHi Taki
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nonoxeHHs: 4 byna ocoba, AKy Yepes ii BiACYyTHICTb B CyAi He BAanocs 4onu-
TaTn, KITOYOBO | sika ponb i MOKa3aHb A4S CNpaBu; NPUYNHK, 3 AKX HEMOX-
nmeo 6yno gonuTaTy ceigka 0OBUHYBaYEeHHs ; Ui Byae 3akOHHWUM i 06r'pyHTOBA-
HUM BMPOK 6€3 Liboro foKasy; HacKiNbKu Lien Aokas OCTOBIPHUI | y3roaxXyeTbCsl
3 iHWKMK; ym Byna y 3asiBHMKa (Nigo3poBaHOro, 06BMHYBAYEHOI0) MOXIINBICTb
ocnopuTy 4ONYCTUMICTb LbOro Aokasy i Yn AocnigKyBaB Cyf MUTaHHSA AOMNYyCTU-
MOCTI; siKi Oynu yMOBM JOCNiQKEHHSA A0oKa3y B CyAi i HACKiNbku obMexeHi bynu
MOXIUBOCTI 3aXMUCTy Nif Yac JOCHIMKEHHS; Y4 Mann CTOPOHW PiBHI npouecya-
NbHi MOXNWBOCTI.

Mpuknagom, Lo inocTpye BuweHaBeaeHy nosuuito €CIJ1 e MNMoctaHoBa Ko-
nerii cygais MNepLwoi cygoBoi nanatu KacauinHoro kpumiHaneHoro cyay Bepxo-
BHoro Cyay y cnpasi Ne 750/5745/15-k, npoBamxeHHi Ne 51-10195km18 Big
19.11.2019 : («Cyn BBaxae OOpPEYHUMW 3aCTOCyBaTU NigXoaM, y3ararbHeHi
€ClN y cnpasi Al?Khawaja and Tahery v. the United Kingdom npw ananisi Big-
NOBIAHOCTI CYA0BOro po3rnsay BMMoOram vactuHu 1 T1a nyHKTy «d» 4acTuHu 3
cratTi 6 KoHBeHuiji [54]. Lia cnpaBa cTocyBanacs BUKOPUCTaHHS MoKa3aHb, Ha-
AaHuX noniuii B Mexax nNpsiMoro AonuTy Mig Yac AoCyOOBOro po3chigyBaHHs
CBiOKOM OOBMHYBa4e€HHS, SKAA HaA Yac CydoBOro posrnsgy crpasu Nomep.
€CTI1J1 Bu3Hag, Wo 3a Takux o6CTaBuWH i 3a yMOBM JoAEPKaHHSA MEBHUX rapaHTin
CTOPOHU 3aXUCTY, BUKOPUCTAHHS Taknx NoKa3aHb HE NMopyLuye BUMOTU YaCTUHM
1 Ta NyHKTY «d» YacTtmHmu 3 cTaTTi 6 KoHBeHLUii») [55].

AnanoriyHo, y cnpasi €ECIJT «boeub npotn Ykpaitu» Byno koHcTaTtoBaHo,
LLIO HaUioHarnbHi CyaM NOCTaHOBUIIN CBOE OOBWMHYBAsIbHE PILLEHHS, FONIOBHO Ha
nokasaHHsix notepninoi (ansa cyay €CIJ1 — ceigka), gonutaTtn AKy 3asBHULI Ha
cTagii JOCYyAOBOro po3cnigyBaHHA He Haganum MOXMMBOCTI; Ha CydoBi X 3aci-
AaHHsA cBigok M. He 3’saBunack. BigTak «3assHuus 6yna no3baBneHa MOXIMBO-
cTi gonutatv M. Sk nmig 4Yac cy4oBOro posrnsgy, Tak i MpoTAromMm 4OCYAOBOro
cnigctea. Takox BOHa HEe Mana MOXIMBOCTI MOCTaBMTK M. 3anuTaHHs... Bpaxo-
BYHOUM, LLLO NOKa3aHHSA BiACyTHLOro ceigka M. 6ynu «BupilansHUMny, T06To BU-
3HaYanbHUMKN AN 3aCypKeHHA 3asBHMUI (cnpaBa «Anb-XaBagka T1a Taxepi
npotn CnonydeHoro KoponisctBa» (Al-Khawaja and Tahery v. the United
Kingdom Kingdom [GC]), nyHkT 147, Ta «lWayvawsini npotn HimeuunHmy [BIT]
(Schatschaschwili v. Germany [GC]), nyHkT 125-131). ... BignosigHo 6yno no-
pyLLeHHs NyHKTY 1 Ta nignyHKTy «d» nyHKTY 3 cTaTtTi 6 KoHBeHUii» [56].

YeTBepTuIn acnekT AOMYCTUMOCTI 3aCTOCYBaHHS HaBigHWX 3anuTaHb y Me-
)Kax 4oCcyaoBOro 4onuTy nepebyBae B NMOLLMHI CUCTEMU: «HaBigHE 3anunTaHHS
— TaKTUYHWI Npuromy. TYT Mae MicLie Tak 3BaHa AB0bIYHA JOTUYHICTb HaBigHUX
3annTaHb A0 TaKTUYHMX npuiomis. 3 ogHoro 60Ky — NOCTaHOBKAa HaBigHUX 3a-
NUTaHb (CaMOCTINHUI TAaKTUYHUIA NPUIAOM), 3 IHLLIOrO — HaBIAHI 3aNMTaHHS SK Be-
pbanbHa cknagoBa 3MiCTy OKPEMO B3ATUX TAKTUYHUX MPUAOMIB.

Bigomo, o 3akoH He 3abOpoHsiE CrigYoMy BMKOPUCTOBYBATU Hampawo-
BaHHSA KPUMIHAMNICTUKN Yy KPUMiHaNbHOMY MNpPOBa[KEHHI, 30KpeMa — TaKTU4HI
npuiomun. MonoeHe, Wobn BoHW BigNOBIganu 3acagam, NpUHanNMHI: 3aKOHHOCTI,
€TUYHOCTI, BUBIPKOBOCTI Ta iH.. [po ABa Taki TakTUYHI MPUAOM MU LLLOAHO BEMNK
MoBY: 1) cuctema 3anuTtaHb, B TiM YACHI HaBiAHMX, 3 METOO BCTAHOBMEHHS NCU-
XOFOrYHOro KOHTAaKTY Mig Yac JonuTty Ta 2) npen’siBfeHHs gokasiB (pevyoBux,
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ideanbHNX) — NOBIZOMIEHHS CAig4YMM gonuTyBaHOMy abo AeMoHcTpaLii oMy y
NeBHIM NOCNIAOBHOCTI AOKa3iB 3 METOK akTyanisauii nam’aTi JONUTYBaHOroO Yn
CNpOCTYBaHHSA MOro NnokasaHb, akLEeHTY4M yBary Ha iX cynepevnuBocTi, HeBia-
NoBiAHOCTI HasiBHMM MaTepianam npoBafaXeHHs!, Ha NOMMUIKOBOCTI 3 TUM, LWo6
YTOYHUTW, OOMNOBHUTU abo BMOO3MIHUTU OOMUTYBAHWM CBOI MOKa3aHHA (nepe-
AyciM, oronoLleHHs nonepeaHix nokasaHb AonUTyBaHOro abo X nokasaHb iHLMX
oci6). 3BMyainHo, crigya npakTuka Ta pesynbTaTtu ii y3aranbHeHHs akTyanisy-
HOTb i iHWI [57, c. 14-15; 17-18; 282-283; 284-286; 293-294; 300; 302; 305-306].

[T’aTnin acnekT 4ONYCTMMOCTI 3aCTOCYBaHHS HaBigAHMX 3anuTaHb y MeXax
JocynoBoro gonuty nepebysBae B po3pisi CYTHOCTi NPOBEAEHHS!, BXe YaCTKOBO
3ragyBaHOro, 04HO4acHOro JonuTy ABOX 4um Binblue BxXe JonuTaHux ocid ans
3’ACyBaHHS MPUYMH PO3BDKHOCTEN y iX MOKasaHHSAX (peyeHHst neplie ab3auy
nepworo 4. 9 ct. 224 KIK). OgHak, sik BuaaeTbesi, AMCNO3ULiAHY Teay Liei cTaTTi
«...ANs 3'acyBaHHA NPUYMH po30iXKHOCTEN Y X NOKa3aHHsX» HeobxigHO po3rns-
[aTtu i sk 3aci6 3abe3neyeHHs UMM pisHOBMAOM NpoLecyanbHOT gii npaBa nigo-
3pIOBAHOro Ha AONUT 0COBK, Ha NoKa3aHHAX AKOI CNIACTBO IPYHTYE oMY Migo-
3py. Came ue BunNnmBac 3 BXe 3ragyBaHNX MKHapogHO-NpaBOBKX CTaHOapPTIB,
a came, WO Nigo3poBaHWi | Ha cTafil A4ocyaoBOro pos3cnigyBaHHS «...Mae
npaBo AONUTYBaTK CBIifKiB 0OBUHYBAYEHHS...» , ... ONUTYBATU CBIOKIB, AKi Aa-
I0Tb NPOTM HLOFO NokasaHHs...» [50; 51]. Y ubomy ceHci i Ans imnnemeHTauii
MiXXHapo4HO — NPaBoOBUX CTaHOAPTIB Y KpMMiHaNbHOMY NpoBamKeHHs YKpaiHu
[OpEeYHO BHECTM 3MiHM 0 pedeHHs nepLuoro absauy nepworo 4. 9 ct. 224 KK,
BMKMaBLUM MOro B HacTynHiv pedakuii: «Cnig4mi, npokypop Mae npaso npose-
CTW OfHOYacHWM JONUT ABOX YK Binblue Bxe gonutaHux ocib ana 3'acyBaHHSA
NPUVYUH PO3BKHOCTEN Y iX NOKa3aHHsX, a Takox Anga 3abesnedyeHHs npasa ni-
[03pHBAHOro Ha 4ONUT 0cobu, ska Aae NPOTUM HbOrO NOKA3aHHSAY.

LLlocTunii acnekT 4OnycTMMOCTi 3aCTOCYBaHHS HaBigHUX 3anuTaHb Ha cTagil
[OCYyAOBOro po3cnigyBaHHA BUMpaBAaHO BUOKPEMMUTU Y CEHCi AOMUTY cBigka,
NnoTepninoro y Mexax i€l X cTagil KpMMiHanbHoro NpoBagXeHHs, ane 3 4oTpu-
MaHHAM 3aranbHuUX NpaBun cygoBoro 3acigaHHs (cT. 225 KIK). Bpaxosytoun,
Lo ueln ribpuagHui pisHoBug gonuty (hybrid genus interrogationis) «... 3gincHio-
€TbCH y CYA0BOMY 3acigaHHi B Micuji po3TaluyBaHHs cyay abo nepebyBaHHA XBO-
poro cBigka, NoTepninoro B NPUCYTHOCTI CTOPIH KPMMiHANbHOIO NPOBaAXeHHS 3
OOTpUMaHHSAM NpaBui NPOBEAEHHA AONUTY Mig Yac CygoBOro posrnsaay», T0 Bu-
npaBgaHO KOHCTaTyBaTw, WO BiH BiaOyBaeTbCcsA 3a npaBunamu cT.cT. 351-354
KIMK. A BigTak, 6€3nepcneKkTMBHO 3anepeyyBaTu OMYCTUMICTb HaBigHUX 3anu-
TaHb Ha cTaii 4OCYyA0BOro po3chigyBaHHs, Xo4a 1y cneuundivHii dopmi nepe-
Biry okpemunx 1oro npouecyanbHux gin.

Ak Hamu Bxe Byno 3a3HaveHo, BepbanbHO — 3MICTOBHE 3anuUTaHHsi 3aKOHO-
MipHO NMOBMHHO MICTUTU i B BiNbLLOMY pearnbHO MICTUTbL NEBHY NOYaTKOBY iH(O-
pmadito. OgHak, JOMYCTUMICTb YM He4OMYCTUMICTb HaBigHOroO 3anUTaHHs Heoo-
XiAHO KaTeropiloBaTM He KOHCTaTauield HassiBHOCTI B HbOMY  BBIgHOI
(3acHOBKOBOI) iHGbOopMaUi, a Ti MTOXOAXEHHAM | MOMEHTOM MOSIBM B KOMYHiKaTK-
BHOMY akTi (ckaximo — gonuTi). HecyTTeBoto € n hopma BUKNagy 3acHOBKOBOT
iHgbopMmaLlii B HaBigHOMY 3anuTaHHi: Yn Le — npsamMa oopma, 3a siKoi Y HaBigHOMY
3annTaHHi y BiAKPUTOMY BUMMAAI copMynboBaHa BignoBigb, 1I YacTMHA 4u
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nigkaska o Hel, Yn — NpuxoBaHa, 3a AKOi Ti cami acnekTn y HbOMy 3aByarnbo-
BaHi, HENPUMITHi, HEBMPa3Hi. B 03Ha4YeHOMyY KOHTEKCTi HaBigHi 3annTaHHs 060x
umx cbopm BMNpaBLaHO BBaXaTu HeJoONyCTUMUMM, NepenyciMm, ToAi, Konv npo-
NOHOBaHa B OYiKyBaHi BiAnNoBigi agpecaTa iHopmaLis y NOCTaHOoBLi LibOro 3a-
NUTaHHSA We He Byna npeamMeToM B3aEMOODOMIHY BiZOMOCTAMM, KEPOBAHOIO iHi-
LiaTopoM KOMYHikauii (agpecaHTOM; y HalOMy BMNagky Ccriguymm, siKum,
CKaXiMo, NPOBOAUTbL AONUT CBiAKa Towwo). To6TO, HaBiAHE 3anNUTaHHS MICTUTL Y
3aCHOBKOBI iH(pbopMaLito, NPo AKy 4O LbOro Yacy gonuTyBaHa ocoba He 3ragy-
Bana, He noBigomnsana; 4ns Hei ua iHdopmadis y Mexax 3anyyeHHs go npoue-
cyanbHuX gin we He 6yna B xogeH cnocib akTtyanizoBaHa (BianoBigHUM TakTu-
YHMM 3acoboM 03BYyYeEHa, 3a4MTaHa, NoBigoOMMeHa i T.i.).

YacTo KpUTUKM AONYCTUMOCTI Y KpUMiHanbLHOMY NPOBafKeHHi HaBiAHWX 3a-
NUTaHb MOLUMPIOKTL TE3y Lie N Npo Te, WO HIdUTO uen B1a 3anvTaHb Mae Ha
METi JOHEeCTU OO0 CMiBpO3MOBHMKA NEBHY ifeto abo HaBMUCHO LOCb BCENUTU
(HaBiATM) MOMY, 30KpemMa Tak, Wwob BiH He BCTUT Lie ycBigomntu. «MeTolo 3acTo-
CyBaHH$ HaBigHUX 3anMTaHb Moxe B6yTn cnpoba CTBOPMTU B y4aCHMKA PO3MOBMU
abo cnyxadiB BpaxeHHs, Lo cynepeyuntb baktam. Takoro pogy 3anuTaHHs cry-
XaTb, Wo6 NpMBECTN CNiBPO3MOBHWUKA A0 MNEBHOI METU LUMIAXOM CUINBbHOT NCUXi-
YHOI abo eMoLiiHOT fji... . Y UbOMY CEHCi, NO3MTUBHA METa HaBigAHWX 3annTaHb
— NoBTOpHE 0BroBOpPEHHS BiANOBIA, Sika NOriYHO BUMMMBAE 3 PO3MOBMW, 3 HaMi-
pPOM MOCKMANTM L0 BignoBiab. 3a3Buyan ons uboro Tpeba, Wwob cniBpo3mMoBHUKN
O[HAKOBO CTaBUIUCb A0 3aralibHMX LiHHOCTEW i B HMX LLIOAO LbOro 6yno Lwoch
cninbHe, To6TO ByNo B3aEMOPO3YMIHHS, SIKe MOXe CNpUATK pesynbTaTam pos-
MOBW. HeraTuB Big 3acToCcyBaHHSA HaBiOHWX 3anuTaHb MPOSIBMASIETLCA B LUTYY-
Homy «nigcTibaHHi» nepebiry Gecian 3a 4ONOMOrol TBEPAXEHb, O He Biano-
BiJaloTb AINCHOCTI, 3a00POHEHNX NPUIAOMIB, HEMNPUNYCTUMUX Yy3aranbHeHb i
nepebinbLieHb. He BUKOYEHi Takox arpecuBHi hOpMyritoBaHHSA 1 MaHinynauii»
[58]. BigTak, Lo y BuLIeHaBegeHOMY € afekBaTHO — AOTUYHMM A0 AONYCTUMOCTI
/ HeQoNyCTMMOCTI HaBigHMX 3anNUTaHb?

Mwu BXXe nponoHyBanu cBiil BapiaHT aHanidy npMpogHu4oi (ncuxodisionori-
YHOT) CYTHOCTi HaBiAHUX 3anuTaHb 1 06r'pyHTYBanu Tesy, Wwo iHpopmauis Lporo
pisHOBMAY 3anuTaHb OOYMOBMEHO — O4iKyBaHO YMHWUTbL Ha agpecaTa 3anuTa-
NbHO — BiANOBIALHOT KOMYHIKaLii NeBHWUI cyrecTMBHMI BNnmB [59]. AGu He no-
BTOPIOBATM Matepian nuwe 03By4YMMO TY YacTWHY, B K HA OCHOBI BignoBia-
HOrO aHanidy CcTBepmKyBanu, LWO CyrecTia Yy Mexax [JOonyCTUMOro
(MpaBOMipHOro) HaBigHOrO 3anuMTaHHs (NpaBOMIpHE — Take, WO OXOMNJII0E 03BY-
YeHMM 3MICTOM MoYaTKOBi AOCTOBIpHI abo/4n MMOBIPHI BIJOMOCTI, ane ax Hisik
He BMMNagKoBi, cdhanbcudikoBaHi, CMOTBOPEHI TOWO) y BinbLIOMy CUTYyaTUBHO
BMNAMBAE Ha NiACBIOOMICTb agpecaTta Ans 3MiHW MOro NCUXoeMoLinHOro Ta qisi-
OnoriYyHOro CTaHy, a BiTak — TaKOX Ha MOro BiflbHO N NepeBaXHO MiaCBIAOMO
chopmoBaHy BignoBiab.

IHWKMMKM cnoBamu, HaBigHi 3anuMTaHHA — uUe (B Oinbwomy 3a croBamu
P.C. BenkiHa) 3acib «... NPOHUKHEHHS Yy cdhepy cyb’ekTnBHOrO.... Be3 NnpoHuk-
HEHHS...y BHYTPILWHIA CBIT AOCHifAXyBaHOi 0COOM HEMOXMMBO BUPILLUTM Macy
3aBAaHb, NPYHaANMHI,... 3abe3neunT peanisayilo BUXOBHOI Ta iHLWNX (OYHKLN
nonepegHbOro poscnigyBaHHsa Towoy [60, c. 52-53].
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LLlo »x 4o MeTu 3acToCyBaHHSA HaBiAHWX 3anuTaHb, Ska MOXe nonsdratu y «...
cnpobi CTBOPUTM B y4acHUKa po3mMoBM abo CryxadiB BpaXKeHHS, L0 CynepeynTb
dhakTamy», TO Lie NpuTamMaHHO He CyrecTii, @ MaHinynsuii. ToMy, sSiKLLO 03By4yBaHa y
HaBigHOMY 3anuTaHHi iHdhopMmalLlisi 3a 3MICTOM € HeJOCTOBIPHOLO, chanbcudikosa-
HOLO, CMOTBOPEHOI0 TOLLO (TOBTO 3aBigOMO HEMPABAMBOK), TOAI BOHA € MaHinyns-
uinHoto [61]. BigTak, HaBigHe 3anuTaHHS, WO onepye Takoro xapaktepy iHdopma-
Ljieto € He[03BONEHNM, 3a00POHEHNM, HegonycTMMKM. Lle BUnNnmBae, Kpim i3 Bxe
3a3HayveHoro, Le 1 i3 OCHOBHMX 3araribHOBiAOMMX BUMOF 40 3aCTOCYBaHHS Y Kpu-
MiHarnbHOMY MPOBaKEeHHI 3acOBiB KpMMIHAMNICTUYHOI TaKTUKK, @ OTKe — 1 4O 3aco-
0iB KOMYyHIKaLji y KpUMiHaNbLHOMY MPOBAa[KEHHI, SKMM TaKOX € N HaBigHe 3anu-
TaHHs. ToMy, HaBigHi 3anuTaHHS MOXyTb ByTV 4O3BOMEHI ¥ 3aCTOCYBaHHA nuLLe 3a
YMOBW iX BignoBigHOCTI HU3Li KpUTepiiB (BUMOT, MPUHLMMIB) IX 4ONYCTUMOCTI, Npu-
HaWMHI, BXXe 3ragyBaHNM — 3aKOHHOCTi 1 €TUYHOCTI.

3aKoHHICTb, SIK BUMOra JONyCTUMOCTi 3aCTOCYBaHHS HaBiAHWX 3anuTaHb, Nons-
rac B TOMy, LLO 3@ CBOIM XapaKkTepoM, 3MICTOM i LiNecnpsiMOBaHICTIO Lii 3anuTaHHs
noBWHHI 6e3ymoBHO NepebyBaTy B CUCTEMI KOOPAMHAT, PErynbOoBaHii 3aKkOHOM, ne-
peaycim KIK (xoua 6 Tomy, o KIK Hikomy He JO3BONSIE QiSATU HE3aKOHHO).

ETnyHicTe gudbepeHuitoe HaBigHi 3annTaHHSA SK Taki, WO He MOXYTb MICTUTHU
B c0Bi enemMeHT! NCUXiYHOro Yn Byab — AKOro iHLWOro BUAY HacunbcTea, ByTn
amMmoparnbHUMW, aHTUCYCNINbHUMK. AK BIiGOMO, HACUMbCTBO — Lie 3aCTOCYBaHHSA
[0 0cobuv NPUMYCOBOrO BNIUBY, BUKOPUCTAHHS (Di3UYHOIT YW NCMXIYHOI cunu ansi
[ocsrHeHHs 6axkaHoro pesynbeTary.

[HWMMKU crioBamu, 3 NO3ULIA BUMOTM 3aKOHHOCTI 1 eTUYHOCTI HeAONYCTUMUMN
€ HaBigHi 3anuTaHHs, WO IPYHTYIOTbCA Ha iHdopMaLlii UM CynyTHIX i YNHHMKaX 3
enemMeHTaMu HacunbCTBa YK MOrpo3ax Moro 3aCToCyBaHHS; Ha NPOTUNPaBHOMY 06-
MaHi; BUKOPUCTaHHI amoparnbHKX CroHykaHb 0cobu, it KynbTypHOI BigcTanocri, pe-
NiriHOI yNepemKeHOCTi, iHLWMX cnabocTsX NMIOACHLKOro XapakTepy TOLLO.

MpaBOMipHICTb i AONYCTUMICTb HaBIgHUX 3anuTaHb 0OyMOBMEHa Lie 1 Ta-
KM: 1) HEMPUNYCTUMUM € MaHiNynaTMBHE HaBigHe 3anuTaHHSA, siKe, KpiM BXe
3ragyBaHoro, e n 6e3BapiaHTHO MICTUTb MPUMYC (TUCK, HANOMSIraHHs i T.i.) Ha
agpecara 3 TuMm, Wobu Tow NoBIAOMMB Y BiANOBiAi came GaxaHy sik Ans agpe-
caHTa iHdopmaLito 4ym noBoame cebe (Npunmae pilleHHs TOLLO) Nig vac Bigno-
BiJHOIO KOMYHIKaTMBHOrO akTy came Tak, siKk Le BUrigHO iHTepecaM Toro, XTo
CTaBUTb 3annTaHHs. Y cyb’ekTa KOMYHikaLii — agpecarta 3aBxaun noBMHHa byTu
MOXMNMBICTb 00BpOBINbEHOrO BMOOPY BapiaHTa pearyBaHHS Ha MOBIAOMIEHY
nomy iHcopMmaLilo (y NOEAHAHHI 3 KOHKMIOAMBHOW Ai€t0 YM iHWKUM 1T NpOCTO-
pOBO — YacoBUM NPOSABOM 3 BOKY afpecaHTa HaBigHOro 3anuTaHHs); 2) Big aa-
pecaTa HaBigHOro 3anuMTaHHs, agpecaHTOM He NOBUHHA NPUXOBYBaTUCH iHAOP-
MaLisi, Wo Mae 3a BignoBigHOT cuTyauii i 3rigHO 3 BMUMOramm 3akoHy OyTu oMy
noeigomneHa; 3) HeobXigHO OLiHIOBATK | BpaxoByBaTH, SSKUM caMe couianbHUM
LiHHOCTAM agpecart 3a Hacnigkamuy NOCTaHOBKWN MOMY HaBiAHOMo 3annTaHHs Ha-
nasatume npioputeT (TOGTO agpecaHTy HeobOXigHO ChiBCTaBnATM METy N 3a-
BAAHHS KPUMiHANbHOro NPOBafXeHHs 3 BiAOMUMMW coLujianbHUMW LiHHOCTAMM:
CIMEVHUMU, POOVHHUMK CTOCYHKamMK ToLo); 4) wob oTpMMaHa 3a Hacnigkamm
HaBigHOro 3anuTaHHSA iHpopMauisa (BU3HAHHSA BUHW, MO3UTUBHA peakList npuye-
THOCTIi O KPUMiHaNbHOro MPaBoOMOPYLUEHHS Y1 06i3HAHOCTI PO HBOTO TOLLO) HE
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posrngganach (ouiHioBanack) 9K €ANHWUIA Aoka3 BUHW, TOOTO Wwob us iHpopma-
Lis nigTBepAXyBanach Le W iHW1UMK goKasaMu.

Y UbOMY KOHTEKCTI BaXNMBO AndbepeHLitoBaTtu LWe 1 Take: um byab — sKkuin 06-
MaH, BiAnoBigHa CroHyka A0 NeBHOI BiANOBIgj, Ail Y piLleHHs B pamMKax 03BYYeHHS
HaBiAHOroO 3anuTaHHSA NOBWHHI BU3HABaTUCh NPOTU3AKOHHUMM | HEETUHHUMWN?

Ha Hawe nepekoHaHHs: Hi, He Byab — sKi, @ nuLwe Ti, WO He y3roaxXyrTbCs
i3 BMLLEHaBeeHNUMW NONOXEHHAMU, TOOTO — 3abopoHeHi. Agke BigoMo, Lo chi-
a4a (KpumiHanictuyHa) TakTuka — Le, nepeaycim, 4ii n pilLueHHA CTOCOBHO nepe-
©opeHHs 1 HenTpani3auii NpoTUaii AoKa3yBaHHIO iCTUHM (MOBHOMY, BCEBiYHOMY
N HeynepemKeHOMY BCTaHOBMEHHK BCiX 0BCTaBMH KpuUMiHANbHOro nposa-
OKeHHs) 3 BOKy 3aiHTepecoBaHuX B LiboMy ocib. | e nepebopeHHs 1 HenTpani-
3auisl, 9K BU3HAHO OiNbLUICTIO NpeACTaBHUKIB KPUMIHAMICTUYHOI HayKK, «...He
MOXnuMBI 6e3, Tak 3BaHMX, CMig4YMX XMTPOLLIB i nacTtok. To6To — 6e3 enemeHTiB
rpasomipHo20 obmaHy, npasomipHo20 esiHdopmyBaHHs (Kypcus Haw — KO .K.).
... Lli enemeHTM npaBomMipHOro oMaHy B CTPYKTYpPi HaBIgHOrO 3anmnTaHHs B KpU-
MiHanicTuui oTpumanu HasBy «dikuii» [57, c. 13].

Y LbOMY X KOHTEKCTi AOPEYHO HaBEeCTU BifOMi MPaBHWKAM i NpaKTykam MipKy-
BaHHS, B AKX 3a3Ha4Y€HO NPaBo TOro, XTO AOMUTYE « ... CTBOPIOBATY | BUKOPUCTATK
TaKTU4YHi NepesBary, 3acTocoByBaTU ANA 3'ACyBaHHS iICTUHW NEBHI NCUXOMNOrYHI XUT-
poLi, siki opMyHOTb Y 3aLiKaBreHUX OCiO MOMMUIKOBE YSIBNEHHSI MPO HenoiHgop-
MOBaHICTb CMiAYoro LUOAO CrpaBXHiIX 3aBdaHb, sKi BiH nepecnigye, .... oopmy-
BaHHS Y NigcnigHOro NOMMIKOBOIO YABIEHHS MPO Ti 06CTaBUHW, 3HAHHSA SKUX MOTTIO
© npusBecTn Ao HebaxxaHOro Ans cnigvoro pilleHs i Ail, .... NpM3BoasTb A0 po3na-
TNOBaHHAM KOH(MIKTY MDK CriByYacHUKaMW 3MOYUHY, BHOCATb [Ae30praHisadiio B
NCUXIYHI MpoLiecK 3alikaBneHnx ocib i NOpooKyOTb HEAOLNBHI i3 iXHBOT TOYKM 30pYy
BYMHKY, ...NMOPYLUYIOTb PO3paxyHKM 3aLikaBrieHoi ocobu, 36uBaloThb ii 3 naHTe-
NUKY. ..., O HE NEPETBOPIOE CNIAYOro Ha MoparicTa-npornoBiaHMKa, KU Aie nue
NPOXaHHAMMW 1 YMOBRASIHHAMMW (HaBps4 Yv AOLINBbHO NepekoHyBaTH 3rogid — peuu-
JOVBICTa, Lo KpacTu — Le rpix)» [62, c. 290-297].

ObmexeHu obcarammn hopmat BUKNagy matepiany He 403BoNSe GinbLy MeHLL
AeTanbHO BUKIACTM HU3KY iHLUMX acnekTiB HegonmyCTUMOCTI HaBigHUX 3anuTaHb.
BigTak, HaBegemo nuvie nepenik cuTyauin, Konv BOHU € TakuMun. 30Kpema 3a cuty-
auin, konu : a) 3anuMTaHHsA chOpMybOBAHO B arpecuBHI MaHepi; 6) agpecaHT 3a-
nMTaHHAMM NpsMo (rpybo) abo 3aByanb0BaHO NPUMYCKaE BBaXaTu icHytouuMmn da-
KTW, $IKi HacnpaB4i LWe He BCTaHOBMEHi abo X BBaXXAlOTbCA ICHYLYMMU 3
BiIOMOCTEN, SKi BXe [0 Lboro 6ynu cnpocToBaHi; B) 4oKa3, SKMM Onepye agpecaHT
Y 3aCHOBKY 3anuTaHHs, BU3HaHO A0 LibOro CyAoM HEAOMYCTVMUM; B) agpecaHT BBO-
OVTb HOBY Temy (iaeto) Ans o6roBoOpeHHs LLUASXOM NOCTAHOBKM BigMOBIAHOro HaBia-
HOTrO 3annTaHHs, ska paHille He 0GroBoptoBanacs Ha NpsIMoMy AonuTi, abo X nia-
LUTOBXYE agpecaTa 3pobuTH OLIHOYHE CYO)KEHHS TOLLO.

BucHoBku. HaBigHi 3anutaHHs MoXyTb OyTu [03BOMEHi y 3aCTOCYBaHHS
nve 3a YMOBM iX BignoBigHOCTI BUMoram: 1) 3akOHHOCTI (32 CBOiIM XapakTepom,
3MICTOM i LifiecnpsiMOBaHICTIO HaBigHI 3anuTaHHA NOBUHHI 6e3yMOBHO nepeby-
BaTW B CUCTEMI KOOPAUHAT, PErynboBaHin 3akoHoMm, nepeaycim KIK, xoya 6 Tomy,
IO UMM HOPMAaTMBHO-NPaBOBMM aKTOM HIKOMY He AO03BONSE AiATU HE3aKOHHO);
2) eTWYHOCTI, fka ANdEepeHUiloe HaBigHI 3anUTaHHs 9K Taki, WO He MOXYTb
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MICTUTK B COBi enemMeHTV NCUXiYHOro Yn Byab — SKOro iHLWOro BMAY HacUIbCTBa,
OyTV amoparnbHUMKM, aHTUCYCMINBHUMM TOLLO, 30KpEMa: a) HEMPUMYCTUMUM € MaHi-
NynATUBHE HaBidHe 3anuTaHHs, ke 6e3BapiaHTHO CNOHYKae agpecara noBigoMuTU
y BignoB.igi came GaxaHy sk Ans agpecaHTa iHopMaLiito Ym 3rigHo 1oro iHTepecis
cebe nosoauTy (MPUMMATK pilLEHHsT ToLo); 6) HeobXigHO OUiHIOBaTK | BpaxoBy-
BaTK, SKMM came coLiarnibHUM LIHHOCTSIM aapecart 3a HachiakamMmun NoCTaHOBKM oMY
HaBiHOro 3anMTaHHA HagaBaTUMe NpIopuTeT (TOBTO agpecaHTy HeobXigHO criBc-
TaBNSATV METY 1 3aBAAHHSA KPUMIHANbLHOO NPOBaKEHHS 3 BiGOMUMM CoLlianbHUMM
LiHHOCTSIMW: CIMENHMMM, POOVHHMMM CTOCYHKamMu TOLLO); B) LWOG oTpumaHa 3a Ha-
crigKamm HaBigHOTrO 3anuUTaHHS iHPopMaLis (BU3HAHHSA BMHM, NO3UTMBHA peakuis
NPUYETHOCTI A0 KPUMIHaNBHOrO NPaBoNoOpYLUEHHS Y1 06i3HAaHOCTI NPO HEOMO TOLLO)
He po3rnsganach (ouiHiBanach) Sk €AMHWIN JoKa3 BUHW, TO6TO Wwob us iHdopma-
Lis nigTBep4KyBanach e 1 iHWUMK JoKasamu; T) 3annTaHHA He MiICTUTb cbopmy-
NOBaHb B arpecuBHili MaHepi; ') He Byae CTBOPEHO cUTyaLii, 3a SIKOi agpecaHT Mno-
CTaBEHVM 3anUTaHHAM NpsMO abo 3aByaribOBaHO CMOHYKae agpecata BBaXaTu
iCHytoUMMK hakTK, SKi Hacnpaedi LWwe He BCTAHOBIEHI abo XX BBaXarTbCs iCHYHO-
YMMM 3 BiJOMOCTEMN, AKi BXXe [0 Lporo 6ynm cnpocTtoBaHi; 4) He 6yae CTBOpeHO cu-
Tyalii, 3a AKoi agpecaHT y 6a3uci (3acCHOBKY) MOCTaBIEHOrO 3anuMTaHHsA NpsMo abo
3aByanboBaHO Onepye AOKa30M, SKUN BU3HaAHO OO LpOro CyAoM HedonyCTUMMM;
€) He Byae CTBOPEHO cuTyallii, 3a SKOI aapecaHT HaBiAHUM 3anuTaHHAM BBOOUTb
Temy (ioeto) Ana obroBopeHHs, sika paHie He Byna npegmMeToM NPAMOro AONUTY;
€) He Byae CTBOpPEHO cuTyallji, 3a SIKOi agpecaHT HaBigHMM 3anUTaHHAM MigwTo-
BXY€ apecaTta 3pobuTy OLLIHOYHE CYOXKEHHS TOLLO.
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SOME LEGAL AND GENERAL THEORETICAL ASPECTS
Yu. Koniushyn

The article is devoted to the analysis of the essence and certain aspects of the
admissibility of leading questions in criminal proceedings. Those provisions of the
modern doctrine, which categorically refuse to use this type of question in proof only
on the basis that their formulation contains an answer, a part of an answer, or a hint
of it, are called into question.

Each verbal-meaningful question, in general, really contains some initial
information. The admissibility or inadmissibility of a leading question must be
categorized not by the presence of introductory (basic) information in it and its
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suggestion, but by its origin, the moment of its appearance in the communicative act,
compliance with the requirements, namely: 1) legality; 2) ethics, in particular: a) a
manipulative leading question is inadmissible, which invariably prompts the
addressee to provide the information desired by the addressee or to behave in
accordance with his interests (make a decision, etc.); b) it is necessary to evaluate
and take into account which social values the addressee will give priority to as a
result of asking him a leading question (that is, the addressee must compare the
purpose and objectives of criminal proceedings with familiar social values: family,
family relations, etc.); c) that the information obtained as a result of the leading
question (confession of guilt, positive reaction to involvement in a criminal offense or
awareness of it, etc.) should not be considered (evaluated) as the only evidence of
guilt, that is, that this information should be confirmed by other evidence as well;
d) the question does not contain wording in an aggressive manner; e) a situation will
not be created in which the addressee, by asking a question, directly or veiledly
encourages the addressee to consider existing facts that have not yet been
established in reality or are considered to exist based on information that has already
been refuted; e) a situation will not be created in which the addressee, in the basis
of the question, directly or veiledly operates with evidence that was previously
recognized as inadmissible by the court; f) a situation will not be created in which the
addressee, with a leading question, introduces a topic (idea) for discussion that was
not previously the subject of direct questioning; g) a situation will not be created in
which the addressee prompts the addressee to make an evaluative judgment with a
leading question, etc.

Key words: suggestion, structure of questions, admissibility requirements,
investigative actions, evidence, criminal case.
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BikTtopis MuxanniBHa 3iHyxoBa
KaHAMpaT PUANYHUX HayK,
BUKIagaJ kacdegpu LMBINbHOro,
aaMiHicTpaTMBHOro Ta cpiHaHcoOBOro npaBa

IHecmumym ekoHoMiku ma npasa
KnacuyHozo npusamHoeo yHisepcumemy

Loao CYTHOCTI OBCTABUH HEMEPEBEOPHOI CUNKA
nig YAC BOEHHOIO CTAHY

Cmammio npucesyeHo aHarnizy ¢hopc-maxopHux obcmasuH (obcmasuHu Herle-
pebopHoi cunu) — ik Had3euvalHUX ma Hegid8opomHux obcmasuH, ujo 06’ eKmugHoO
YHEMOXITUBIIOIMb BUKOHaHHSI 30608’s3aHb, nepedbayeHux ymosamu 002080pYy
(koHmpakmy, y2o0u moujo), 0608’a3kie, 32i0HO i3 3aKoHOOa84YUMU ma iIHWUMU HOpP-
MamueHUMU akmamu. A makox ocobrnugocmeli ix 3aceiOuyeHHs1 ma peasnisauii rio
Yac 0ii B0OEHHO20 cmaHy y Hawill Oepxxasi.
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