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During the analysis of criminalistics literature and criminalistics methods, we found out
that scientists and practicians determine two main features in objects that we provisionally call
the results of an engineer-technical activity of a person: the purpose and suitability. Analyzing
these concepts we can make a conclusion that the purpose is the correspondence of the first plan
to general principles of construction of devices of special type and the suitability — is the degree
of realization of that first plan.

At the end we come to a conclusion that in the base of group identification of objects
that are the results of an engineer-technical activity of a person, can be the analysis of two main
stages of their creation: of the development (an aim, project, calculations, designing) — the
purpose of an object and realization (the conformity of real-time device characteristics to
characteristics that are formed on the phase of development and that are typical to the group of
devices of certain type)- its suitability.

Since the expert’s conclusion is one of the sources of evidence, according to the law it
must be assessed by the investigator and the court. In order to correctly use in the evidence the
facts established by the forensic expert, the investigator and the court must analyze the content of
the entire expert’s conclusion, and not just his conclusions. The most difficult part for evaluation
by the investigation (court) is the research part of the conclusion, describing the progress of the
research and its results, in which used scientific methods and techniques are indicated. One of
the main points that are evaluated is the scientific validity of the expert’s conclusions.

It is established that the scientific validity of the expert’s conclusions is determined, in
particular, by the correctness of conducting expert experiments. When carrying out research of
the group identification of objects that are the results of engineer-technical activities of a person,
to determine the suitability of such objects for certain actions and determine the technical
characteristics that determine the qualitative characteristics of these objects (these technical
characteristics are used later to determine the purpose of these objects) in most cases during the
experiment it is necessary to reproduce the usual way of using of these objects. In exceptional
cases, an indirect determination of the necessary technical characteristics is allowed; while
preliminary (at the stage of creating the methodology) expert experiments should establish the
possibility of such an indirect definition.

VJIK 343.98
O. B. Illep6una
CyJ0BHH eKCIepT

Kponusnuyvre 6iooinenns
Kuiscvko20 Hayko80-00cnioHo20 incmumymy cyoosux excnepmus
Minicmepcmea rocmuyii' Ykpainu

JO IUTAHHA 1O0ITYCTUMOCTI JOKA3IB,
IO HAJAIOTHCA JJ1s1 TPOBEJEHHS CYAOBUX EKCIIEPTH3

Y cmammi euceimaeno akmyanviy memamuxy wooo 0OnyCmuMocmi 00Ka3ie y npoyecy-
anbHOMY NPasi.

BignoBinHo 10 3aK0HOMaBCTBAa YKpaiHHM Cy/lIOBa €KCIEPTH3a BU3HAYAETHCS,
SK JOCHIJUKEHHS EKCIIEPTOM Ha OCHOBI CIEHiaJIbHAX 3HaHb, MaTepialbHUX
00’€KTiB, SIBHII 1 MPOIIECIB, SIKi MICTATH iH(pOpMalito Ipo 00CTaBUHH CIIPABH, IO
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nepedyBae y IPOBAKEHHI OPTaHIB JOCYIOBOTO PO3CIiAyBaHHS 4u cyxny (cT. 1 3a-
KoHy Ykpainu «IIpo cynoBy ekcrepTusy» Bia 25.02.1994 Ne 4038-X11) [1, c. 61].

Bignosigao g0 4. 5 cr. 101 KIIK Ykpainu, BUCHOBOK €KCIiepTa HE MOXKE
TPYHTYBATHUCS Ha JOKa3ax, SKi BU3HAHI CyJJOM HEIOMyCTUMUMH [2, c. 44].

IOpuanyHOI0 HayKOIO aBHO BHUPOOJIEHO KPHTEPii JOMyCTHMOCTI Ta HENO-
MIyCTUMOCTI JI0Ka3iB, a came:

1) noka3 mMae GyTH OTPHUMaHHWI HAICKHUM Cy0 €KTOM, SIKHIl HAmUICHHUI TO-
BHOB&)KCHHSIMU NIPOBOJIUTH NIPOLIECYaIbHY Ail0, ITi/l 4ac SKOi OTPUMaHMH JJ0Ka3;

2) BaKJIMBI A1 CrIpaBu (haKTHUHI JaHi MalOTh OyTH OZeprKaHi 31 BCTAHOBIIE-
HHX 3aKOHOM JDKEpell, 1110 MO)KHa epPEeBIPUTH;

3) noka3 mMae GyTH OTPHMAHHH i3 JOTPUMAHHSIM MOPSAKY MPOBEACHHS MPO-
[ecyaabHOI [Ii;

4) mig yac OTpUMaHHS JOKa3iB MAarOTh OYyTH MOTPUMaHi BUMOTH 3aKOHY
oo (ikcarlii mepediry Ta pe3yJibTaTiB MpoIecyanbHOi i,

5) 3i6paHi mOKa3M Ta iHIN MaTepialn KPHUMiHAJIBFHOTO NMPOBAIPKEHHS € J10-
CTaTHIMH A 3MIMCHEHHS aHANi3y ¥ IMepeBipKH TOCTOBIPHOCTI Ta 3aKOHHOCTI
OTpUMaHHS (PaKTHYHUX JIaHUX.

KicrakoBcpknit A. @. — 3 iMEHEM SKOTO ITOB’S3aHMHA PO3BHTOK IPABOBOL
OyMKH B YKpaiHi apyroi momoBuHH XIX CTONITTSA, CTAaHOBICHHS HAaliOHAIBHOL
IIPABOBOI OCBITH, OJMH 13 MEPLINX BITYN3HSIHUX NPABO3HABLIB 3asBUB, 10 IUTAH-
HS KPUMIHaIBHOTO NPOLECY CKJIAJAIOTh IIPEAMET OKPeMOi BiJ KPHUMiHAIBHOTO
IpaBa HayKH, METOIO SIKOI € PO3BUTOK PsIAy iCTOTHUX HPHHIMIIB 1 JOKTPUH KpH-
MIHaJIBHOTO TIPOLIECY, MOB’SI3aHUX MHEPII 33 BCE 3 MOBHOBAXCHHAMH YYacHUKIB
KPUMIHAJIBHOTO cyay i Horo 3BuyasiMu. O3HaiOMUBIIKCE 3 JeknisMu KicTIkoBCh-
koro A. ®@., y yacTHHI 3arajJbHUX NMUTaHb KPUMIHAIBHOTO IPOLIECY MOXKHA CKa3a-
TH, 1[0 BUKJIAJICHE TIPSIMO MiATBEpIKye Te3uc: «Bce HoBe — 11e mobpe 3a0yTe cTa-
pe». Tak, B cBOiX JIEKLisAX B 3arajibHIi YaCTHHI KPUMIHAIBHOTO CYZ0BOTO NPOLECY
HaYKOBEIlb 3a3Ha4aB: «10Ka3aMH Ha3MBAEThCS BCE T€, 1110 POOUTH HAC BIIEBHEHUMHU
B ICTHHI BiIOMOTO NpHITyIIeHHS. JIOCTOBIpHICTh XWMBE B HAc, iCTWHA JIEXHUTh B
¢axrax. [lepura HapoKyeThCs 13 Mi3HAHHA APYroi, aje BHACIIIOK BIACTHBOI JIIO-
IVHI TTOXHOKA MOXUIMBO IOCSTTH TEPIIOi TaM, A€ Ipyra He iCHY€ i HaBIaKH.
[TpuHIMIT OCTOBIPHOCTI, BU3HAYEHOI 3aKOHOM, Oepe OCHOBY i3 CTBEpPKCHHS UM
3amepedeHHs I0Ka3iB B Tak 3BaHIN CHCTEMi 3aKOHHHX J0Ka3iB. Llg cuctema ckia-
JIA€THCS 3 TOTO, 110 3aKOH caM «a Priori» Bu3Ha4ae ki yMOBH iM MOTpiOHI Bif 10-
Ka3iB I TOro, mob noka3 OyB MOBHUM. B 1iif cuctemi cam 3akoH Oepe Ha cebe
OIIIHKY 3HAYCHHS KO)KHOTO BHIY JTOKa3iB». CBiT4EeHHS CBiIKa BiH BBa)Ka€ JIOCTAT-
HIM JIOKa30M TUTBKH ITiJT Ti€I0 YMOBOIO, SIKIIIO BOHO JIaHE JBOMA CBiJKaMH 1 IPUTO-
My — npucsbkaAME [3 ¢. 80-83].

Teprumnik B. M. 3a3HauaB, 110 BU3HAYEHHS J0Ka3iB K (aKTUYHHUX JaHHX,
T00TO BimoMocTel npo (akTH, a He K caMuX (aKTiB, € HAMOLTBII BipHUM JIJIS 3a-
CTOCYBaHHsSI 710 KPUMIHAIBHOTO MPOIECYATbHOTO NOKa3yBaHHS, SIKE BKIIOYAE B
ceOe He TUIBKH JIOTiUHi omepauii o oOIpyHTYBAaHHIO BUCHOBKIB IO CIpaBi, ane i
JUSUTBHICTIO TI0 30MpaHHI0, TOCIIIKEHHIO, OIHII 1 IepeBipIli qoka3i. Ha miaTeep-
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Kpuminanicmuxa i cyoosa excnepmusa. Bun. 62.

JOKEHHI BKa3aHOTO HUM, HaBoauThCs nutata Jlopoxosa B. H.: «Jlokasamu B xpu-
MIHQJIFHOMY Mpolieci HEMOXKHA Ha3uBaTH (haKTH, M0 BXOJATH B IPEIMET J0Ka3y-
BaHHS. B MHCIIEHHI JIIOAMHM ICHYIOTB, B3a€EMOJIIOTh, PYXalOThCS HE pedi, peaMe-
TH, a X 00pa3u, MOHATTS, BiIOMOCTI Tpo HUX. PaKkTUIHI JaHi — IIe OTPHMAaHI i3
3aKOHHHX JKepen BijioMocTi ipo daktu» [4 c. 21].

Jloka3 npexcraBisie co00r0 €IHICTh (PAKTHYHUX JaHUX 1 IX MPOLeCyabHUX
HociiB. ®akTHYHI JaHi OTPUMYIOTh CTaTyC J0Ka3iB IpU HasBHOCTI psiiy ymoB. [1o-
Tepiie, BOHM MOBHHHI MaTH BiJHOIIEHHS JI0 MPEIMETY J0Ka3yBaHH, a came: OyTh
B 3MO3i 3HIMAaTH HEBW3HAUYEHY HEBU3HAUYCHICTH 3a (haKTaMaMH, IO MiIATaloTh
BCTaHOBJIEHHIO, TOOTO OyTH HANEXHUMH A0 crpaBu. [lo-apyre, maHi, mio BiIHO-
CATbCA A0 CIpaBH, MOBUHHI OyTH 3i0paHi y mepembadeHOMY 3aKOHOM MOPSIIKY,
TOOTO OyTH momycTHMHMH y crpaBi. [lo-Tpere, 3aK0H 0OMeXye BUKOPHCTAHHS B
SKOCTI JIOKa3iB IEPENiK yMOB, IO Mpe sIBISIIOThCA SK 10 caMuX (PaKTHYHHUX Ja-
HUX, Tak 1 J0 iX mkepen [4, c. 26-27]. Hanpuknaa: He MOXKYTh OyTH CBiKaMH 3a-
XHMCHHKH, HOTApiyCH, JiKapi, CBAMEHHOCTYKUTEI — 3 MPHUBOLY TOTO, IO iM J0-
BipeHO abo cTaIo BiAOMO MpH 3aiCHEHHI MPOodeciiHOl TiSITBHOCTI, SIKIIO BOHU HE
3BUIBHEHI BiJl 000B 513Ky 30epiratu npogeciiHy TAEMHUIIO 0CO0OF0, IO JA0BipHIIa
M 11l BiZTOMOCTI.

IToB’s13yr04um MOMyCTUMICTH JOKa3iB 3 MPOILECYATFHUM ITOPSIKOM iX OTpH-
MaHHsI, 3aKOH HE TUIBKH Ma€ Ha METi 3aXMCT TPOMaJIsiH, X 3aKOHHHX IpaB 1 iHTe-
peciB, ajie i MICTUTB TapaHTil JOCTOBIPHOCTI iH(OpMAIlil, 10 BUCTYIAE SK JAOKA3.

3a00pOHSAIOYN BUKOPUCTAHHS B JIOKa30Bil iHPOpMaIIii, Jokepero sSKol HeBi-
JoMe abo CyMHIBHE, a TAKOXK BCTAHOBIIIOIOUH CyBOPHH HNOPSAIOK OTPHMAHHS JOKa-
30BHX JIaHUX, 3aKOH THM CaMHM ITiKIYEThCSI IPO BUKOPUCTAHHS B JJOKa3yBaHHI He
Oynb-SKUX, a JIMIIE JOCTOBIPHUX BijloMOCTeH, pakTHYHUX AaHUX. B OykBasbHOMY
ceHCl «(hakTW4HI JaHi» — IIe JaHHi, OO BiAMoBimaroTh AificHOCTI, dakTtam. Lle
00’ekTHBHA 1H(OpMAIliA, IO aJCKBAaTHO BigoOpaka€ 00 €KTUBHY pPEAbHICTh.
OTxe, OKa3aMH y KpUMIHAIBHOMY IIPOBAKEHHI € TaKOX, OTPUMaHi y BiAMOBiA-
HOCTI JI0 3aKOHY, ()aKTU4HI JIaHi, sIKi B I[JIOMY BiJIIOBiJJalOTh BUMOTaM BiJHOIIECH-
Hs IO CIIPaBH, JIOMYCTUMOCTI i TOCTOBipHOCTI [4, c. 28].

baraTo HayKOBHX Ta NMpPaKTHYHHUX MPALiBHUKIB MO-PI3HOMY IPEICTABISIOTH
BCTAHOBJICHHS JOIyCTUMOCTI Ta JOCTOBIPHOCTI OCHOBHHMX IOKa3iB, TOMY IIO-
pi3HOMY BH3HAYaIOTh 00’€M MOKa3iB, IO MiIsraloTh 30upanHio. Ha qymky Tep-
TUIIHKKA B. M., BCTAaHOBIICHHS BiJHOIIEHHS JIO CIIPaBH, JOIYCTUMOCTI 1 JOCTO-
BipHOCTI (DAKTHYHHMX HAHUX SBIETHCS HEOOXiTHOI YMOBOIO iX BUKOPHCTAHHS B
JoKa3yBaHHI. BiH qae HacTymHe BU3HAUCHHS: «I0Ka3aMH y KpHMiHAJbHIN CIpaBi
SBISIFOTBCS] OyIb-sIKi, OTPUMAaHI y BCTAaHOBJICHOMY 3aKOHOM ITOPSZIKY, JXOCTOBIpHIi
(akTUuHI OaHi, sIKi MOXYTb CIIyTyBaTH 3aco0aMy BCTAHOBJIEHHsS 00’€KTHUBHOI ic-
THHNY. He MOoXXyTh OyTH noka3amu (akTHU4HI AaHi, [PKEpeso 1 crocid oTpuMaHHs
SIKUX HEBizioMi ab0 3aKOHOM 3a0OpOHEHi, & TaKOXX JaHi, OTPHMaHI HE3aKOHHHM
nusixoM [4. c. 28].

Taxoi  Touku 30py noTpuMyeThes i MyxiH L. .: «mid Toro, o6 BcTaHOBU-
TH OCTOBIPHICTH JIOKa3iB, HEOOXITHO KOXKHE JHKEPEIO SIK [OKa3 OLIHUTH 3 TOUYKU
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30py #oro momyctumocTi». IlpaBuia MOMyCTHMOCTI JOKa3iB BCTAHOBIIOIOTH Ti
JpKepena BiioMocTell npo (akTH, siki MOXKYTh OyTH JIOITyIIEH] B IpoLeci JoKa3y-
BaHHA. BOHM BUXOIATH i3 NOTPUMaHHS 3aKOHHOCTI NpHW 30UpaHHI 1 3aKpiIUICHHI
JIOKa3iB 1 MalOTh CBOEI0 METOIO 3a0€3MEUNUTH JTOCTOBIPHICTH OTPUMAHUX BiJOMOC-
Teit ipo daktu [5, c. 120]. JomycTuMicTh 10Ka3iB BUMarae OTpUMaHHs iHpopMmarii
IIpU JI0Ka3yBaHi (akTiB TUIBKH i3 3aKOHHHUX, TOOTO mependadeHnx 3aKOHOM, Ipo-
LecyalbHUX JKEeped.

ITpouecyansHUMH pKepenaMu JOKa3iB y KpUMiHAJIbHOMY NPOBA/DKEHHI 3a-
KOHOM BHU3HAY€HI NTOKa3aHHS, PEUOBi IOKa3W, JOKYMEHTH, BHCHOBKH EKCIIEpTiB
(ct. 84 KIIK) [2, c. 37].

Bukopuctanasa npu 30HpaHHi 1 3aKpilUIeHH] AO0Ka3iB JxKeped, o He Iepen-
0ayeHi 3aKOHOM, BeJle Ha MPAKTHUII JO TOTO, IO OTPHMAaHI TaKUM HUIIXOM (hak-
TUYHI 1aHi He HaOyBarOTh 3HAUEHHS CYIOBHX JIOKa3iB 1 HE MOXYTh OYTH BHKOpHC-
TaHi pH TOKa3yBaHHI 00CTaBUH y cripasi [3, ¢. 121].

Joxka3m, onmepxani 3 rpyoum mopymenHsM HopMm KIIK, mo perymromoTs
TIpoliec JOKa3yBaHHS, KOHCTHTYIIHHUX Ta IHIIMX IpaB IPOMAJsH, B MOPYIICHHS
HOpM, IO MpOLECYaJbHO BU3HAYAIOTh HPOLEAYPy 30MpaHHs, OL[IHIOBaHHS Ta BU-
KOPHCTaHHS JI0Ka3iB Ta IXHIX [PKepell, € HeOMyCTUMUMH.

Crarrero 87 KIIK VYkpainum Bu3HA4eHO, MO0 HEJONMYCTHMHMH € JOKa3H,
OTPUMAaHI BHACJIIZIOK ICTOTHOTO MOPYLIEHHS MpaB Ta CBOOOJ JIFOJMHH, TapaHTOBA-
nux KoHerurynieto ta 3akoHamMu Y KpaiHn, MDKHAPOIHUMHM JIOrOBOPaMH, 3rojia Ha
000B’SI3KOBICTh SKUX HaJaHa BepxoBHOK pamor0 YKpaiHH, a TakoK Oyab-sKi 1HIII
JI0Ka3M, 3M00yTi 3aBIsAKU iH(OpMaIlii, OTpUMaHiil BHACTIOK iCTOTHOTO MOPYIIEH-
Hs TipaB Ta cBoOOA JroauHu [2, c. 38].

3a3HaueHOIO CTATTEI0 3aKPIIUICHO BU3HAYEHHS JIOKa3y SK HEIOIYCTHMOIO Ta
BUIAJKH, IPH SIKUX Cy/ 3000B’s3aHUN BU3HATH ICTOTHUMHM ITOPYLICHHS MpaB Ta OC-
HOBOITOJIOXXHUX CBOOOA Ta, SK HACIIJOK, BU3HATH TaKi JOKAa3H HE IOIYCTUMIMIL
BcraHoBIEeHO 000B 130K Cyly BU3HABATH TaKi JiSHHSA SIK 3AiHCHEHHS NPOLECYATbHIX
A, sIKi MOTPeOYIOTh MOMEPEIHLOTO JI03BONY CyMy, 6e3 Takoro n1o3Boiy abo 3 mopy-
LICHHSM HOro CYTTEBHX YMOB, ICTOTHHM HOPYIICHHSIM IIpaB JIIOJUHH 1 OCHOBOIIO-
JIOKHUX CBODOJI, 8 OTPUMAHKX Y TAKOMY pa3i JIoka3iB Hepomyctumumu [2, c. 38].

Ha nymxy Myxina . 1., sxmo mkepeno, 3 SKOro OTpHUMY€EThCs iH(OopMais
mpo ¢axT, Mo JOKA3YETHCS, € CyMHIBHAM 1 HE3aKOHHHUM, TO 1 caM (hakT HE MOXKHA
BBA)XaTH YCTaHOBJECHHM, BiH HE MOE CIYTyBaTH JIOKA30M IO CIIPaBi «y BCSKOMY
pasi no THUX Tip, TOKKM HOro iCHyBaHHS He OyAe MiATBEPKCHO BiIOMOCTSIMH,
OTPUMAaHAMH 3 IHIMIHUX TOOPOSKICHHUX mkepen». OTke, BCTAaHOBIEHHS JIOIYCTH-
MOCTi TOTO 9YHM iHIIOTO JpPKepena IOKa3iB TATHE 3a COO0I0 YCYHEHHS i3 CIpaBH
OTPUMAHUX 3 HBOr0 (DAKTHYHHMX JAHUX, SKIIO I JaHi He OyIyTh MiATBEPIXKEHI
IHITMMHE JOMYCTUMHUMH JiKepenamu [5, ¢. 121].

V pa3i BCTaHOBJICHHS OYEBHIHOT HEIOITyCTUMOCTI JJOKA3iB i 9ac CyTIOBOTO
pO3TIIsiy, CyJ BU3HAE LieH J0Ka3 HEJOIMYCTUMUM, IO TATHE 32 COOO0K HEMOKITH-
BICTh JOCIIMIKEHHS TaKOro J0Ka3y abo MPUMMHEHHS HOro JOCIiIKEHHS B CYI0BO-
MY 3aciJaHHi, SKIIO Take JOCIiHKeHHs Oymno posmodare (ct. 89 KIIK) [2, c. 38].
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OMiHIOIYH JI0Ka3H 3 TOYKH 30pY IX JOMYCTHUMOCTI, OpTaH JTOCYIOBOTO PO3-
CJIiyBaHHS 1 CyZl B KOXXHOMY OKPEMOMY BMIIaJKy NMOBHHHI BCTAaHOBUTH, 3 SIKOTO
JoKepena oTpuMaHa iHpopmalis mpo (akT, IO MOKA3YEThCS, YU SBISETHCS IIC
Jokepeno iHdopMarllii 3akoHHAM. be3 Takoi omiHKH MporecyallbHUX JKepesl, BOHU
1030aBJIeHi MOJKIIMBOCTI 3pOOUTH MTPaBHIbHI BUCHOBKU JIOCTOBIPHOCTI T0Ka3iB [5,
c. 123].

JlonmycTuMIcTh J10Ka3iB nependavyae TakoK IEBHY MpolecyalbHy (opmy,
TOOTO 3aKOH BCTAHOBJIIOE, B AKiH GOpMI MOXYTh OyTH OTpUMaHi (akTU4HI JaHi i3
MpoIeCyaTbHUX JuKepen [5, ¢. 123]. Hanpukman, THMYacoBHE JOCTYI IO peyeH i
JIOKYMEHTIB 3[i/ICHIOETHCSI Ha MIICTaBl yXBaIH ciiquoro-cyani, cyay (ct.159 KIIK)
[2, c. 62]. HixTo He Mo>ke OyTu 3aTpUMaHUI 0€3 yXBalil CIiII0ro-CyAMdi, KpiM BH-
nankis, nependoadenux KIIK (ct. 207 KIIK) [2, c. 84]. VxBana ciimggoro-cyazui mpo
JTO3BUT Ha OOMIYK JXKUTJIA UM IHIIOTO BOJOMIHHS OCOOW 3 MiACTaB, 3a3HAYCHHUX Y
KJIOMOTaHHI MPOKYypopa, CIIAY0ro, HaJae MpaBo NPOHUKHYTH J10 )KUTIA UM IHIIOTO
BOJIOMiHHS 0cobu ymme oauH pa3 (cT. 235 KIIK) [2, c. 97].

SIkmo (akTHYHI TaHi B CTalil JOCYAOBOTO PO3CIITyBaHHS YU CYIOBOTO PO3-
TIsAy OyJM OTpUMaHi 3 HOPYIICHHM, MependadeHol 3aKk0HOM (OPMHU, TO TaKi daHi
HE3aJIeXKHO BiJl XapaKkTepy MpoleCyalbHUX MOPYILEeHb, HE OYAyTh MAaTH 3HAYCHHS
JTOKa3iB, Tak sK (opMa iX BHABICHHS M030aBIsie IIi AaHI X JOCTOBIPHOCTI i TOMY,
BOHM HE MOXYTh OyTH BHKOPHUCTaHI /Ui OOIPYHTYBAaHHS BHCHOBKIB Ta IOBHHHI
OyTu BU3HaHI sIK HepomycTuMi [5, ¢. 123]. Hanpuknan, cyn 30008’ s13aHHi BU3HATH
ICTOTHUMH TIOPYIIECHHSMH TIPaB JIOJWHH i OCHOBOIIOJIOXKHHX CBOOO, a OTpUMaHi
BHACJIIJIOK ICTOTHOTO MIOPYIICHHS TIPaB i CBOOO/I JIIOMHH JOKa3H HEIOMYCTUMHMH,
B pe3yJbTaTi TAaKUX JisiHb SIK: OTPUMAaHH JI0Ka3iB BHACIIJIOK KaTyBaHHs, )KOPCTO-
KOT'0, HEJIOJICBKOro ab0 TaKkoro, 0 MPUHHMXKYE TiIHICTh 0COOH, ITOBOJDKEHHS a00
TIOTPO3H 3aCTOCYBAaHHS TaKOTO MTOBOKCHHS; TOPYIIEHHS IIpaBa 0COOH Ha 3aXHCT;
OTPUMaHHS MOKa3aHb BiJl CBifKa, SKUA Hamaimi Oyne BU3HAHUK IMiJO3PIOBAHUM YH
00BHHYBau€HUM Yy IIbOMY KpuMiHamsHOMY mpoBapkenHi (ct. 87 KIIK) [2, c. 38].

OTxe, OLIHIOIYM JOKA3U 3 TOYKH 30py X JOIMYCTUMOCTI, CIITUUH i Cyq B
KO>)KHOMY OKPEMOMY BHIIAJKy ITOBHHHI BCTAHOBUTH HE JIMIIC 3aKOHHICTB JKeperna
iH(popMaIlii nmpo JoKa3yBaHHWH (akT, aje i 3aKOHHICTH camoi (OPMH OTPHUMAHHS
(haKTHUHUX JAaHUX i3 TOTO YW IHIIOrO JKEpesia, TOOTO MOBWHHI BCTAHOBHUTH, YU
Oynu mOTpMMaHi BUSBIICHI MPaBWIiIa 1 3aKPIIUICHHS JOKAa3iB, 9u He OyJ0 JOMyIIeHO
Ipu iX OTPUMaHHI IMOPYHICHHS MpoLecyalbHOI (opMmu. SKIIO Taki MOPYHICHHS
Malli MicIle, TO B SIKiif Mipi MOTJIM BiIOMTHCS HA JOCTOBIPHOCTI 1 IIOBHOTI TOKA3iB.
[5,c. 123].

Ha nymky mayxoBig TpeymaikoBa M. K., paktudni 1ani B cBoiif cyTHOCTI €
CYKYITHICTIO BiloMOCTe# po Oyab-siki (haKkTH, 0 MAIOTh 3HAYEHHS JJIsI CIIPaBH, a
TaKOX BCs JOCTYIHA JIsi OE3M0CEPEIHBOr0 CIPUUHATTS CyJOM iH(pOpMAIlS Tpo
HUX [6, c. 9]. TIpouecyanbHy QopMy HE MOKHA OTOTOXKHIOBATH 3 JDKEpENaMu J10-
kaziB. /kepena moka3iB € 00’€KTH MaTepialbHOTO CBIiTY, 110 3adikcyBamu iH)Op-
Mario mpo ¢gaktu. Humu MoxyTs OyTu Jitoau (CTOPOHH, TPeTi 0coOU, CBIIKH, eKC-
neptu) abo peui. Jxepeno goka3iB BiANOBifae Ha MUTAHHS MPO Te, 3BIKH OTPU-
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MaHO BiZIOMOCTI, a IIporecyaibHa GpopMa J0Ka3iB — SIKMM YHMHOM BiIOMOCTI 3aiy-
YeHi B CYJOBHIl IpoIlec i JOBEACHI A0 CBimoMocTi cyay. BimoMocrti ipo ¢akru, Bi-
JOOpaXkeHi y CBIZIIOMOCTI CTOPOHH, TPETiX 0Ci0, CBIIKIiB, eKcrepTa, (irypyrwTh B
TIpoIieci JOKa3yBaHHS B YCHiH 1 mUCbMOBIiH ¢opmi. [TokazaHHs CBinKa, Ha BiAMIHY
BiJl IHITUX OCOOUCTHX JOKa3iB, MOXKYTh OYTH TUTBKH y ()OPMi YCHOTO OCOOMCTOTO
MOBiIOMJIEHHS (PaKTUYHMX AaHUX CKIady cyny. [lokasu cBinKiB B MHUCBMOBIH (op-
Mi HE MOXYTb NPUHAMATHCS CyJaMH JIO0 YBard, OCKUJIbKM HE BOJIOJIIOTH O3HAKaMH
CYJOBHX JT0Ka3iB. He3ane)kHO BiJl HASSBHOCTI B CyJi MACBMOBHX IMOSICHEHb CTODIH,
TPETiX 0Ci0, CBiKiB, BOHH JA0Th YCHI MOSICHEHHS, KO0 BOHH OCOOMCTO TPUCYTHI
y cynoBoMy 3acigaHai. @opMoro nepenadi (GakKTUIHUX JAHUX B MACHBMOBUX JIOKa-
3axX BUCTYNAIOTh OyIb-sIKMM CIIOCOOOM BHKOHAHI 3HAKH, IIO€IHAHI B IEBHY CHCTe-
My, CTPYKTYpY, IO HECYTh CMICIOBE HABAaHTXKCHHS. SIKIIO 3HAKW HE BHPaKarOTh
IYMKH — He Mae mepenadi iHopMarii, a 3Ha4UTh BIICYTHS 1 (hopMa iCHYBaHHSA
¢dakTnuHKX ganvx [6, ¢. 11-12].

Bignosinao 1o 4. 4 ct. 95 KIIK Vkpaian «cynq Moxe oOTpyHTOBYBAaTH CBOL
BHCHOBKH JIMIIIC HA TTOKA3aHHSAX, SKi BiH, 0€3M0CepeIHbO, CIPHIMAB i Yac Cymo-
BOTr0 3acilaHHs ab0 OTPHMaHUX y MOPSIKY, IepeadadyeHoMy cTaTTero 225 1poro
Kogekcy (momuT cBigka Imij] yac JOCYI0BOTO PO3CIiyBaHHS B CYyJJOBOMY 3aciIaH-
Hi). Cyn He BHpaBi OOTPYHTOBYBAaTH CYHOBi PIIICHHS IOKa3aHHAMH, HaJaHUMA
CIIIYOMY, TIPOKYPOPY, a00 MOCHIaTUCs Ha HUX [2, c. 40].

Benkin P. C. Takox Bifi3Hauae, IO OTPUMAaHHs JOKa3iB CHOCOOOM, IO HE
repenOaueHNt 3aKOHOM, He JoIycKaeThcs. DakTHIHi JaHi, OTpEMaHi TaKHM CIIO-
coOoM He HaOyBarOTh JJOKa30Bo1 cuiu [7, ¢. 31].

OrliHKa JJ0Ka3iB Y CYZ0BOMY JOCTIKEHHI — I1€ JIOTIYHUIN MpPOIEC BCTAHOB-
JICHHS TOITYCTHMOCTI 1 HAaJEKHOCTI JTOKa3iB s BUsiBIEHHS icTuHu. OLiHKa J0Ka-
3iB BXKHMBAETHCS [UIS TOTO, OO BUSCHUTH: JOIYCTUMICTh BHKOPHUCTAHHS TaHOTO
(axTy AK CyZOBOTO JTOKa3y IO CIIPaBi Ta UM HE MPOTHUPIYUTH II€ 3aKOHY, MPHUHIIH-
IaM JOKa3yBaHHS; YX BiTHOCUTHCS JaHMH JJOKa3 YU CYKYIHICTh JJOKAa3iB 0 CIpa-
BH; B SIKOMY 3B 13Ky HAXOAMUTHCS JaHUII TOKA3 3 IHIIMMU 3i0paHUMH IO CIpaBi 10-
Ka3aMH, SKHH XapakTep 1 3HAYCHHS TaKOro 3B’ 3KY; SKE 3HAUCHHS JAHOTO J0Ka3y i
CYKYITHOCTI JIOKa3iB AJIS BUSIBIICHHS iCTHHU, Y SBIIETHCS CYKYITHICTH JTOKa3iB J10-
CTAaTHBOIO TIJICTABOIO JUIA MPUHHATTS TOTO UM IHIIOTO MPOIECYaJbHOTO PillleHHS
PO JIOJII0 CHpaBH; SK MOXKe OyTH BHKOPHCTaHHUH [10Ka3 B MPOLEC] MOJAIBILIOTO
cyaoBoro npociimkeHHs. OIiHKA JTOKa3iB 3IIHCHIOETBCSA HPOTATOM CYIOBOTO JO-
CIIIIDKCHHS, K B TPOIIEC] JTOCYIOBOrO PO3CIiNYBaHHS, TaK 1 B MPOIECI CYAOBOrO
PO3TIIAAY KpUMiHATBHUX TPOBaKeHb [7, ¢. 67].

OrmiHka JI0Ka3iB BKIIIOYAE, K BXKE BiIMIUaNIOCh, YCTAHOBJICHHS JTOITyCTUMOC-
Ti IOKa3iB.

JlomycTUMICTB J10Ka3y O3Hada€ HOro 3aKOHHICTh, IIPaBOMIPHICTH HOrO BUKO-
pHICTaHHS JUTS BCTAHOBJICHHS iCTHHH. BOHa BH3HAYaeThCs, MEpII 3a BCE JIOMYCTH-
MICTIO TOTO JDKEpena, B SIKOMY JIOKa3 MICTHUTHCS. 3aKOH Jja€ BHUEPITHHH IIEepeiK
JIOKa3iB, 1 TOMy ()aKkTH, HOUYEPIHYTI i3 Oyab-sKOTO iHIIOrO, HE BU3HAUCHOTO 3aKO-
HOM JpKepena, He MOXYTh IpUiMaTHcs 1o yBaru. KpiM Toro, ZomycTHMICTD JKe-
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pera JoKa3iB BU3HAYAETHCA II€ 1 THM, 9M OyJIM TOTpUMaHi P HOTo OTPHMaHHS BCi
HEeoOXi/HI BUMOI'M KPUMIHaJIBHOTO MPOIeCyalbHOro 3akoHy. OfHaK, i B IOIyCTH-
MHX JDKEpeliaX MOXKYTh MICTUTHCS JaHi, SIKi HE MO’KHa BUKOPUCTOBYBATH B SIKOCTI
JIOKa3iB: TMPHITYIEHHS, 37I0TaK{, YyTKH, TOOTO JaHi, MO He SBIITIOTHCS (aKTaMu.
Jlo gucia HeOIMYCTUMHX B SIKOCTI CY/IOBHX J0Ka3iB (hakTiB CINiJ BITHECTH 1 TaKi, SKi
BCTAHOBJIIOIOTH XOY 1 Baromi /Ui CIPaBH, ajle sKi He NOTPeOYyIOTh JOKa3yBaHHS
00CTaBUHH, HATNPHKIAJ 3aralbHOBIIOMI icTHHH, a00 (akTH, IO cynepeyarb 3BH-
YaifHUM 3aKOHaM MPHUPOAH. JIOMYCTHMICTh 1 HAJICKHICTh JTOKa3iB TMOB’s3aHI MK
c00010: TIMTaHHS TPO IOITyCTHMICTh BUHHUKAE TIPH PO3TIIAI HAISKHUX JOKa3iB, a
HAISKHAMH MOXYTh OyTH BU3HAHI TUTBKH JOMyCTHMI 10Ka3u [7, ¢. 72—73].
®arkymnin ©. H. BBaxkae, 1110 TOKa3aHHs, MOSCHEHHS, BUCHOBKU €KCIIEPTIB,
OKYMEHTH Ta iHIII JpKeperna JTOKa3iB — Iie B MepIry 4epry BH3HAYeHi Iporecy-
aJbHI (HOpMHU, 3a TOIIOMOTOI0 SKHMX (haKTHUYHI JaHi, 110 MalOTh 3HAYCHHS 10 CIpaBi,
BCTYNAIOTh y cdepy MporecyaabHOro goka3dyBaHHS. OnHa i Ta )X mporecyaibHa
(dhopma Moxe OyTH BIACTHBA JEKUTLKOM BHAaM JDKEpEN CyJOBHX JOKa3iB, i BOHA
IIe HEAOCTATHS JUTS YiTKOI XapaKTepUCTUKH HAWOUTBII BaroMuX ix o3Hak. Hampwu-
Kian, B (hopMi MOKa3aHb OpraHa JIOCYJOBOTO PO3CIIAYBAHHS Ta CYHY ITOBiIOMIIS-
I0Th BiioMi M BilOMOCTI mpo IIykaHi (akTé CBigKH, Migo3proBaHi, morepmini. Tyt
JUTA BU3HAYCHHS BHUIY JDKEpela JI0Ka3iB Jy)Ke BaXJIMBA iHIIA iCTOTHA O3HAaKa Ja-
HOTO TOHATTS, a caMe ToW cyOcTpat (Bix yaT. substratum — OCHOBa, B 3arajibHO-
MOBHOMY Ta (DLITOCOPCHKOMY CEHCI — 3arajibHa MaTepiajibHa OCHOBA Pi3HOMAHIT-
HUX SIBHII), IHIIUMH CJIOBaMHU 0c00a, TPEJMET, IO SBJISETHCS HOCIEM (aKTHIHOT
iH(pOpMarlii, ska BUKOPHCTOBYETHCS B MPOIECYATbHOMY J0Ka3yBaHHi [8, ¢. 129].

Ckinbku 6 HociiB iH(poOpMalii, 1110 Mae 3HaYSHHS JUIs OpraHiB J0CYJI0BOI'O
po3citiyBaHHs i cyay, 00’€KTHBHO HE iCHYBaJlo, B CIIpaBi HE 3’ SBJISIOTHCS JPKEpe-
Jla CYIOBHUX JOKa3iB O THX Tip, IMOKW I iH(GOpMAIlisi He BTUICHA Y BU3HAUCHY
nporecyarbHy ¢popMy. TibKH 1Ii IBa KOMIIOHEHTH — HOCIH (pakTHIHOI iHpopMa-
il i mporecyansHa GopmMa i1 OTpUMaHHS y CHpaBi, Y CYKYIMHOCTI YTBOPIOIOTH I10-
HATTS JpKepena ToKa3iB. 3BiACH CIiye BUCHOBOK PO T€, IO Mijl JXKEPEIoM Cy10-
BUX JIOKa3iB PO3YMI€ThCS MpolecyanbHa (opMa, 3a IOMOMOrOK SKOI (haKTHYHI
JIaHi, OI0 BU3HAIOTHCS JOKA30M, 3aTy4alOThCS B C(epy MpOIecyarbHOro TOKa3y-
BaHHA [8, c. 129].

Bynp-sike mxepeno q0kasiB, M0 BUKOPUCTOBYETHCS SIK 3aci0 MpolecyanbHO-
r0 JOKa3yBaHHsi, MOBHUHHO OyTH JOmycTHMHUM. L[ BEUMora crocyerbes 000X ele-
MEHTIB MOHATTS JUKepelia, TOOTO sIK IpoLecyanbHoi (opMH OTpUMaHHS (HaKTHYHOT
iHdopmarii (zoka3iB), Tak i #oro Hocis. SIKII0 OnWH 3 HUX HE 33JJ0BOJBHSIE BU3HA-
YEHHM YMOBAaM, TO JpKepeao (GpakTHYHUX JaHUX MOXKe OyTH BHU3HAHE HEOMYCTH-
MmuM [8, c. 129].

o » mo Toro, siki HOCIT iH(pOpPMAIIIT 1 32 JOMTOMOTO0 SKHX IPOLECYATbHIX
($hopM MOXXYTh BUCTYIATH B POJIi JDKEpella CYIOBUX JIOKa3iB, TO II¢ TUTAHHS BH-
3HAYEHO JIFOYMM 3aKOHOIABCTBOM. Y KPHMiHAIBHOMY TIPOIIECi MPOIeCyaTbHUMHA
JUKepeslaMu JIOKa3iB € — IIO0Ka3aHHS, PEUOBi J0Ka3Hu, TOKYMEHTH, BUCHOBKH €KC-
neptiB (cT.84 KIIK) [2, c. 37].
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VY IUBIIPHOMY HpOIECi MiJ OMIHKOIO JOKa3iB HAYKOBII PO3yMilOTh BH3HA-
YeHHs] HaJIEKHOCTI 1 JOIyCTUMOCTI JJOKa3iB, iX JOCTOBIPHOCTI, JOCTAaTHOCTI i Ha-
SIBHOCTI B3a€MHOTO 3B’SI3Ky, HA3WBAIOYU IIi CKJIAJ0BI 4yacTHHH 1i 3micTom [9,
c. 185].

Taxox Ha nymKy Hikomenka JI. M., BaXJIHBOIO, SIKIIO HE TOJOBHOIO Tepe-
JYMOBOIO BUHECCHHSI 3aKOHHOT'O i 0OIPYHTOBAHOI'O CY/I0BOI'O PILLIEHHS € BCTAHOB-
JeHHsT (aKTHYHUX OOCTaBUH CHpaBH — IIEBHOrO Koyia (haKTiB, 3 SKUMU 3aKOH
IOB’s3y€ IpaBoBi Hacaigku. PakTH4HI 00CTABUHHM BCTAHOBIIIOIOTHCS 3a JIOMOMO-
TOI0 JIOKAa3yBaHHS — OCOOJMBOI TpoOIecyanbHOI IiSUIBHOCTI, SIKYy 3IIHCHIOIOTH
ocobu, 1o 6epyTh ydacTh y cmpasi, Ta cya. OTxe, OAHUM i3 LEHTPaTbHUX 1HCTH-
TYTIB TOCIIOJAPCHKOT0 CYAOUMHCTBA € IHCTUTYT JJOKAa3yBaHHS, 3MICT SIKOTO iCTOTHO
BIUIMBA€ Ha BUKOHAHHS TOCIONAPCHKUMH Cy[aMH OCHOBHOI (DYHKIIT — 3aXHCTY
IpaB cy0’€KTiB rOCIOJaprOBaHHSA. 3HAYECHHS IHCTUTYTY JOKa3yBaHHS 3POCTAE B
YMOBax IOCHJIAHHS 3MarajlbHUX MOYATKIB y CymodnHCTBi. OCHOBHA PONb y JTOKa-
30BiHl AISITBHOCTI BiIBOMUTECS 0co0am, 110 6epyTs yuacTs y crpasi [10, c. 3-4].

JlomycTUMICTh CYIOBHUX JTOKa3iB iCTOTHO OOMEXY€e BUKOPHCTAHHS BiJOMOC-
Tel TIpo 0OCTAaBMHU CIIPaBU B NPOIECi JOKa3yBaHHSI. MeTOI Takoro oOMeXeHHH,
Ha AYMKY OIHHX aBTODIB, € 3a0€3M€UeHHs TapaHTii JOCTOBIPHOCTI OEPKYBAHOI i
BHKOpHUCTaHOI cynoM iH¢opmarii npo mykasi ¢aktu (TpeymmikoB M. K.). Kpim
TOT0, BCTAHOBJICHHSI ITPABHJI JIOIIYCTUMOCTI rapaHTye ocobam, o 6epyTh y4acTb y
crpaBi, nependavyBaHIiCTh CYJOBOTO IPOLECY, a OTXKE, CIpHUsiE 3MIIHEHHIO CTa-
6ipHOCTI CymoBoro o6iry [10, c. 146].

Y I0opeBONIOIIHOMY MpOIIeCyaTbHOMY MpaBi, METOIO BCTAHOBIICHHSI PiI3HUX
O00MEXEHb CyJOBHUX JIOKa3iB BBAKAJIOCS OOMEXEHHS PO3Cyly CYIUIIB, a TAKOX ra-
paHTIis NpaBa BUILHOTO PO3MOPSPKEHHS] CTOPOHAMH CBOIMH 1HTEpecaMu B MpoLeci,
OCKIJIBKH JOCSITHEHHS ICTHHM, SIK BBAKAIOCS, JOCATAETHCA Y ITyOIITHOMY 3MaranHi
ctopin [10, c. 146]. V pansHChbKili Haymi apOiTpaxHOTO (TOCHOAAPCHKOro) i IHu-
BIIGHOTO TPOLIECY BCTAHOBJIEHHS MPaBHJI JOMYCTUMOCTI PO3IIIsiaanocs sik 3abes-
MIeYeHHs JOCTOBIPHUX JOKa3iB, 3 TUM I[00 TapaHTyBaTH BCTAHOBJICHHS ICTHHU Y
CY/IOBHX CIIpaBax, a 3MILHEHHIO CY/I0BOT'0 00II'y Ha/1aBaJIoCs ITiJUIErIoro 3HaYeHHs
y TOpPIiBHSHHI 31 BCTaHOBJICHHAM 00’ €KTUBHOI icTiHH [10, c. 146]. BBaxkaemo, 1o
TOYKA 30py JOPEBONIOMIHHHUX IPOIECYaNiCTiB TOYHINIE BiATIOBiga€ MPUHIUIAM
CY4acHOTO CYZOBOTO MPOIIECY, OJHUM 13 OCHOBHUX MPHUHIIUIIIB SKOTO € JUCIIO3H-
THBHE HAYaJlo, 3MarajbHICTh CTOPIH Ta cBO0OO/A B IOIaHHI HUMH JIO CyAY CBOIX
JIOKa3iB, 1 y JOBEICHHI Mepel CYAOM iX HEepeKOHIUBOCTI.

IMomryk iCTHHM He MOBMHEH MpPEBAJIOBATH HAJ TapaHTisIMH IpaB oci0, 110
OepyTh yJacTh y CIpaBi, iHaKIIe 0OMEXEHHS JIepP>KaBOIO MpaB i CBOOO TpoMaisH
MIePECTYIUTh MEXIi, 0 BcTaHoBmIa KoHeTuTywist YKpaiHK B IISX 3aXUCTY OCHOB
KOHCTHTYLIIHHOTO JIajly, MOPaJIbHOCTI, 37I0pOB’sl, IPaB 1 3aKOHHUX IHTEPECIB IHIIUX
oci0, 3a0e3nedeHHsT 000pOHU Kpainu i Oe3meku nepxasi [ 10, c. 147].

3arajpHe MPaBUIIO JOMYCTUMOCTI MOJSATa€E B TOMY, IO B MpOILECi J0Ka3y-
BaHHA MOXYTh BUKOPHUCTOBYBATHCS TIJIbKH 3aCO0M JOKa3yBaHHS, IependayeHi 3a-
koHoMm [10, c. 147-148].
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CriemiapHI IpaBwUiIa AOIMYCTHMOCTI, Ha BiAMIHY BiJ 3aralbHOTO MpaBHIa, €
BCTAHOBJICHI 3aKOHOJIaBCTBOM BHMMOTH, SIKi OOMEXYIOTh BUKOPHUCTAHHS KOHKPET-
HHX 3ac00iB JI0Ka3yBaHHs, a00 BUMOI'H, IO MPUIHCYIOTH 00OB’SI3KOBE BHKOPHC-
TaHHS KOHKPETHHUX 3aCcO00iB JOKa3yBaHHS IMPH BCTAHOBJICHHI MEBHUX (DAKTHIHUX
obcraBuH crnpaBu. CrieriagbHe TPaBIIIO JOIYCTUMOCTI 3aCTOCOBYETHCS TUIBKA
TOJI, KOJM HIEThCS PO BaXKIMBI OOCTABMHM, JIOCTOBIPHICTH IOKa3iB SKUX Ma€
BKpail Baxxiuse 3HaueHHs [ 10, c. 149].

JlomycTHMICTh JJOKa3yBaHHs IE€BHOI OOCTaBMHM TUIBKH BKAa3aHHM Y 3aKOHI
JIOKa30M O3Havae, IO TAKWi JIOKa3 MaTUME J0KAa30By CHILy JIOTH, NOKH HE Oyne
JIOBEACHO HECTIIPOMOXHICTh TaKOro aoka3y. OOCTaBHHA, MiATBEPIKYETHCS TaKUM
€IMHO MPUITYCTUMUM JIOKA30M, BU3HAETHCS JOBEACHOIO JIOTH, MOKH IPOTHIIEKHA
CTOpOHA HE JIOBE/I€ HECIIPOMOXKHICTH CaMoro JIokasy. SIKmo oOcTaBHHA, HA SKiH
3aCHOBaHHH 1TO30B Y TOCIOAAPCHKOMY 1 IIMBUIPHOMY IPOIIECi, TOBUHHA OyTH Mij-
TBEp/IXKEHA MEBHUM JI0Ka30M, METOIO JJOKa3yBaHHs IHIIOI CTOPOHHM B IPOLIEC € HE
MIPOCTO HAJAHHS JIOKa3iB, SIKi OOTPYHTOBYIOTH ii 3amepedeHHs MO0 BiACYTHOCTI
i€l oOCTaBUHY, a HAJAaHHA JJOKA3iB HEBIPOTIIHOCTI IIOTO JTOKA3Yy, IO € €IUHO JI0-
mycTumMuM. Jlokasu, onep)kaHi 3 HOPYLIEHHSM 3aKOHY, HE MOXYTb OyTH BHKOPHC-
TaHUMH K CYJIOBi JJOKa3H, TOOTO HE MOBHHHI BUKOPHCTOBYBATHUCS CYIOM Y TIPOIle-
ci mokasysanns [10, ¢. 149-150].

3a JOIOMOTOI0 BIACTHBOCTI JIOIMTYCTHUMOCTI, BKIIIOYAI0UH MPABHIIO JAOITYCTH-
MOCTi, OOMEXYETHCSI KOJIO BiJIOMOCTEH IOZ0 OOCTaBHUH CIpaBH, sIKIi CTOpPOHA B
CIopi MOXX€ Ha/JaBaTH SK CyJOBI JOKa3W Ha IIATBEpMXKEHHA cBoix 3asB. Ilpm
IOMY BIZIOMOCTI, OJieprKaHi 3 TOPYIICHHAM MOPSIKY, 3TUIIAIOTECS 11032 KOJIOM
CYNIOBHX JI0Ka3iB. MeTolo Takoro oOMeXeHHs €, Mo-Teplie, 3a0e3neyeHHs 10CTo-
BIPHOCTI Cy/IOBUX JIOKa3iB, IOCTaTHBOI AJIsl TOTO, 11100 BUKOPHCTOBYBATH Lii IOKa3U
B CYJOBOMY JIOKa3yBaHHI i pOOWTH BUCHOBKH IIOJIO iICHYBaHHS a00 HE iCHYBaHHS
I0pUANYHUX (DakTiB, IO CTAHOBIATH NMpEAMET NoKa3yBaHHS. Llle oxHielo meroto,
sIKa JIOCSITAETHCST BBEJICHHSIM BJIACTUBOCTI JOIYCTHUMOCTI € 3aXHCT MPaB 1 3aKOHHUX
iHTepeciB ocib, mo OepyTs y4acTh y crupasi. Tak, Hampukiaz, 3akpimiese B Kon-
CTUTYLII MPaBUIO, IO 3BUILHSAE IPOMAJSH BiJ 00OB’S3KY CBIIUUTH HPOTH cede
caMoro i ONMM3BKHUX POJHUIB, € CKJIAJOBOIO YaCTHHOIO NMOPSIKY OTPHMAHHS CyJ0-
BHX JIOKa3iB (y IIbOMY BHIQJIKy — CBiJUeHHA cBinkiB). HaliBaxxiusima ymoBa 1o-
ITyCTUMOCTI JOKa3iB — II¢ AOTPUMAHHS NPHHIUITY 3MAarajJbHOCTI i PiBHOMpaB’s
cTopiH, 3akpimeHoro B KoHcrurynii Ykpainu. IlopymieHHS IMX IpaBHI MOXe
CIPUYMHHUTH BH3HAHHS OJIEPKaHMX JIOKA3iB HENPUITYCTUMHMH H 1030aBieHHS X
noka3oBoi cuiu [10, c. 150].

JloTpuMaHHsI TIOPSIIKY OTPUMAHHS 1 JOCHI/PKEHHs I0Ka3iB y CyBOpO BCTa-
HOBJIGHOMY TPOLIECYaJIbHUM 3aKOHOM IIOpSIIKY, HaOyJIo OCOOJMBOrO 3HA4YECHHS B
nepios; ociaabiieHHs 00’€KTHBHOI ICTHHU 1 MiABHUIICHHS MOYAaTKy 3MarajibHOCTI B
KPUMiHAJIIBHOMY, TOCIIOAAPCHKOMY Ta IMBUIBHOMY Iponecax. CymoBi Joka3u Mo-
XKyTb OyTH onepXaHi TUTBKH B pe3yibTaTi Jii, mependadeHnx 3aKOHOM, i He MO-
KyTb OyTH OfiepkaHi B pe3yibTaTi Jill, IKi 3aKOHOM He nepeadaueHi, HaBiTh AKII0
npsiMoi 3a00pOHH Ha TaKi /il 3aKOH HE MICTHTb.
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Binnosinao mo €Bpormelickkoi KOHBEHINT Mpo 3axXUCT MpaB JIOJAWHU 1 OC-
HOBHMX CBOOOJI, KOKEH Mae IMpaBoO Ha CIpaBeIMBUil cynoBuil po3risa. Kpurepii
«CTIPaBEIIIMBOTO Cyay» MicTaThes B 4. 3 cT. 6 KonBenuii. Cepen 1iux rapanTii —
MPaBO MAaTH OCTATHIM 9ac 1 MOMJIMBOCTI JJIS MiATOTOBKH JO CBOTO 3aXHCTy. Y
IIMPOKOMY PO3YMIiHHI II€ TIpaBO BKJIIOYA€ TapaHTil BiJ BHKOPUCTAaHHS HemoOpo-
SIKICHHX, TIOMWJIKOBHX 1 cabpukoBaHuX mokasiB. Taki rapanTii peai3yroTbcst
caMe B IIpaBWIax JOIMYCTUMOCTI Ta iX JOTpUMaHHi. 3aBIaHHs cyqy, 3rigHo 3 Kon-
BEHIII€10, TIOJISITAE B TOMY, 1100 EPEKOHATHCS, YX OYyB CyJOBUH PO3IIIAL Yy LLIOMY
CTIPaBEUIMBHM, BKJIIOUAIOUH # Te, sIK Oynu ofepskaHi goka3u. TakuM 4nHOM cyJ0-
Bl JJOKa3MW MOBUHHI OyTH OJepaHi CriocoOOM, SIKHUI rapaHTye CTPaBEIIUBUIA CYIl
[10, c. 151-152].

BigmoBifHICTE TOPSIKY OTPUMAHHS, TOCTIKSHHS W OIIHKH JOKa3iB BHMO-
raM cT. 6 KoHBeHIIIi € YaCTHHOO BIACTUBOCTI IOITYCTUMOCTI CYJIOBOTO JIOKa3y.

BrnacTuBicTh JOMyCTHMOCTI OKa3iB B Cy4acHOMY CyJOBOMY IIpOIeCi IO-
BHHHA PO3TJISIATUCS 5K CIIOCiO rapaHTyBaTH mpaBa oci0, mo 6epyTh y4acTb y
CHpaBi, y HAUMIMPIIOMY po3yMiHHi. [Ipn [bOMy MOBUHHI OyTH rapaHTOBaHI HE
TIJIBKH IpoIleCcyalibHI IPaBa, ajie i mpaBa i cBOOOAM JTOANHY, 3aKpimieHi B KoH-
CcTUTYIil YKpaiHu i MiKHapOJHUX TOTOBOPAX, B AKUX Oepe ydacTs Ykpaina [10,
c. 152].

Ha nymky Ierpyxina L. I1., HOCTOBipHICTE BUCHOBKIB €KCIIEPTa 3AJICKHUTH Bijl
JIOCTOBIPHOCTI i TOBHOTH CJIiTYOr0 MaTepiaiy, Ha IKOMY BOHH ocHOBaHi [11, c. 65].

Martepiaiii HeOOXiaHI I MPOBENCHHS €KCIIEPTU3H Yy KPUMIHAIHLHOMY IPO-
Ba/DKCHHI ITOBHUHHI OYTH OTpHUMaHi 3 JOTPUMaHHIM TOPSIKY 30UpaHHs, IPEICTaB-
JIEHHSI 1 JOCJIJDKEHHS JI0Ka3iB, B T. 4. a00 3 JOoTpUMaHHsAM nopsiaky cr. 93 KIIK
VYxpainu [2, c. 39]: BuaaHi 100pOBLIEHO HA BUMOTY (3aIUT) CIIiIYOro, NPOKypopa
(HasiBHICTh MHCHMOBOTO 3alUTy Ta BIAIMOBIMI CYNMPOBITHOTO JIUCTA TPO HAJTAHHS
MaTepianiB), 00 OTpUMaHi B MOPAIKY goTpuManHHs cT.160, 164 (rmaBa 15) KIIK
Vkpainu [2, c. 63—64]. TobTo, BkasaHe nepemdayae HasBHICTh KIOMOTAHHS CITiJI-
YOro Ta BiANOBITHOI YXBaJIM CIIIYOT0 — CYAAI PO HAJAaHHS JO3BONy HA TUMYa-
COBHMH JIOCTYII IO pedeill i JOKYMEHTIB Ta iX BWJIyYCHHs B OpUTIHAJAX YM KOMIisX,
HasBHICTH BIAIOBIZHOTO MPOTOKOJIY IIPO TUMYAaCOBOI'O JOCTYI IO pedel i JAOKy-
MEHTIB Ta ONHCY BUIyYEHHX peuel i qokymeHTiB. HemoTpuMaHHS 3aKOHOZABUO
BU3HAYEHOT0 MOPSAKY OTPUMAaHHs MaTepiaiiB, B IIOJAIbIIOMY MOXE IPHU3BECTH
PO BU3HAHHS CYJIOM TaKHX JI0Ka3iB HEJOIYCTUMUMH, 1, SIK HACIIZIOK, 10 BU3HAHHS
SIK HEIOITyCTUMOT'O JJOKa3y BUCHOBKY €KCIIEpTa, IO IPYHTYEThCS Ha TAKUX JIOKa3ax.

Jlo crieriaibHUX 00’€KTIiB CYJOBOI €KOHOMIYHOI €KCTIEPTH3H, 1HIIUX BHUJIIB
eKCTIepPTU3, TaKOXX HAJIeKATh JOKYMEHTH, IO CKIIQJAIOThCA CIITIUM (CyIoM) Ta
IHITMMH y4aCHUKAMH Y ITPOIIEC] po3ciilyBaHHs (PO3IIIsiLy) CIIPaBH.

Jlo TakMX JOKyMEHTIB HaJie)KaTh: MOCTaHOBa CJIAYOro, yxBaja cyxny (Ipo
MIpU3HAYEHHS SKCTICPTH3H; PO BHECEHHS a00 BiJIMOBY BiJl BHECEHHS KPUMiHAIb-
HOT'O MPOBa/KEHHS 10 €ANHOTO PEECTPY MOCYAOBOTO PO3CIiyBaHHSI; PO HPHiA-
HATTS 3aCTaBM; PO HaJaHHS JO3BOJIY Ha THMYACOBHH JOCTYN O pedyel i JoKy-
MEHTIB Ta IX BHJIYYEHHs; PO NPOBE/ICHHS OISy, BUSHAHHS PEYOBUMHU JJOKa3aMHU
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Ta JOJMYYEHHS pedel i JOKYMEHTIB J0 CIIPaBH); MPOTOKOIH (0OLIyKy, OTIsAy pe-
4eif i JOKYMEHTIB, JOIMKTY, MOKa3aHb YYACHHKIB PO3IJIAAY cOpaBd / JTOCYIOBOTO
PO3CITiIyBaHHs, THMYACOBOI'O JAOCTYITY IO peucil i JOKYMEHTIB Ta iX BHJIYYCHHS,
CYIIOBOTO 3acilaHHsi; OISy PEYOBHUX JOKAa3iB); KJIOMOTAHHS PI3HUX YYaCHHKIB
JIOCYZOBOTO PO3CIITyBaHHSI KPHUMIHAJBHOTO TIPOBAKEHHSA (PO3TILILY CYIOM
CIpaBH) PO MPOBEACHHS TOJaTKOBHUX CIIAYMX (CyJOBUX) Ail Ta BINAMOBIII HAa HUX
[12, c. 376-377].

Tak, 3a IOMOMOTOI0 MPOTOKONY OONIYKY Ta MPOTOKOIY IIPO THMYAaCOBHA
JIOCTYM JI0 pedeil i JOKYMEHTIB Ta IX BIJIYYCHHS, eKCIEePT MOKEe BH3HAUHUTH JDKe-
peno HaaxXOKEHHS pedeit 1 TOKyMEHTIB (00’€KTiB MOCTIMKEHHS) 10 MaTepiailiB
copasu [12, c. 382].

[icns BuTydeHHS pedeil i JOKyMEHTIB, CiTiqauii abo Cyas MOBHHHI CKITACTH
mpoTokoN (yXBajly) MpO MOTYYCHHS MaTepialiB OO CIpaBH. B maHOMy BHITQAKY
TaKi MOCTAaHOBA Ta MPOTOKOJ 3aCBIMUYIOTH, IO €KCIEPT MPAIIOE JIUIIE 3 00’ €KTa-
MH, SIKi JOJyYeHi 10 CTPaBH 3 JOTPUMAHHIM ITOJIOKEHB MPOIECyaTbHOTO 3aKOHO-
naBcTBa crpasu [12, ¢. 377].

[IpoTokonu CymOBOTrO 3aciJaHHS MICTATh BIJIOMOCTI PO MOPSIOK PO3TIISTY
crpaBH B 3ami cyny. Jist excriepra HaOyBalOTh BXKJIMBOTO 3HAYSHHS BigoOpakeHi
B IIPOTOKOJI BiZIOMOCTI IIPO YYaCHUKIB PO3IIIALY CIPABH Ta MO3MILi], sIKi BOHHU Bix-
CTOIOIOTH; TTOKAa3aHHs YYACHHKIB CIIPAaBH; PILICHHS CYAY IIOIO 3aJ0BOJICHHS 200
BIZIXWMJIEHHS 33/I0BOJICHHSI KJIOIIOTAaHb yYaCHHKIB CIIPaBH 3 OLIHKOIO 1X OOIpyHTO-
BaHOCTi. BUBUMBIIM Taki BiIOMOCTi, €KCTIEPT MOXE BUIUTUTH OOCTaBHHU, Ha SKi
HE 3BEpHYTO yBary paHilie, aje BOHA BaXJIHMBI JJIs1 BUPIIICHHS CIIPAaBH U IMiuisTa-
10Th Horo pocmmkentio [12, ¢. 378].

YcyHeHHs Ta 3aro0iraHHsl HeJJOMiKiB, TaKUX SIK HEHA/IaHHS €KCIIEPTY JOKY-
MEHTAJIFHOTO MATBEPIIKEHHS PKepena IMOXOHKEHHS Ta MPOIeCyalbHOTO CTaTyCy
00’€KTIB TOCIiHKEHHS, Oy/Ie CIPHUSTH ITiABUIEHHIO IIIHHOCTI BUCHOBKIB €KCIIEPTIB
SIK JOKa3y MPU BUKOPUCTAHHI 1X y cIiuiif Ta CyHOBiH MpakTHUII.

ITpononyetscst nonoBHUTH cTarTio 242 ynHHOTO KIIK Vkpainu wactuHOIO
YEeTBEPTOI HACTYITHOI'O 3MICTY: «MaTepialid, M0 HaJAIOThCs IS IPOBEICHHS CKC-
MIEPTH3H TIOBHHHI MaTH JOKYMCHTANBHI MiATBEPKEHHS MPOIECYATBHIX JDKEpel
X OTpUMaHHsI, HAIKHUMH Ta JOMYCTUMHUMUY.

Y Koncturymii Ykpaian 3akpiIuieHo, 1o JIIOAWHA {1 KUTTS 1 370pOB s, YeCTh
i TIAHICTD, HEJIOTOPKAHICT i Oe3leKa BU3HAKOTHCS B HAINW Jep)KaBi HaHBHUIIOIO
couianpHOIO HiHHICTIO. Ha 3a0e3medeHHs pearizalii 1boro moxoxeHHs — OCHOB-
Horo 3aKoHy YKpaiHH CIPSIMOBaHA isUTBHICTH IPAaBOOXOPOHHHUX OPTaHiB Ta opra-
HIB Ccya0BOI BIagu B AepxaBi. PO3KPUTTA 1 po3ciigyBaHHS 37TOYHMHIB, pO3TIIL i
BUPIIIEHHS KPUMiHAJIBHUX CIIpaB — Iie cdepa KpUMiHAIbHO-NIpOolecyanbHOl Ji-
SIIBHOCTI OpraHiB JOCYIOBOrO PO3CIiyBaHHS, NMPOKyparypH Ta cyny. OCHOBHHI
3MICT KPUMIHATBHO-TIPOIECYATBHOI TisSUTBHOCTI CKIIaaae poOoTa 3 JOoKa3aMHu: ix
(dopmyBaHHS (30MpaHHS), TEpEBipKa, OIIHKA, MPUHHATTS pilIeHHs 1 fioro o0rpyH-
TyBaHHS. Y 3B 53Ky 3 IIUM po3poOKa MmpobieM Teopii JoKa3iB, B T. U. IX HAJIEKHOC-
Ti, JOCTATHOCTI 1 JOIyCTUMOCTI, OyI1a i 3aITHIIAETHCS JOCUTH akTyasbHo [13, ¢. 3].
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VYkpaiHa cToiTh Ha NIUBIXYy po30yIOBH MPaBOBOi JepkaBW. BoHa moOBHHHA
3a0e3MeYnTH TaKUi MOPSIOK periJaMeHTanii IpolecyalbHuX BiIHOCHH, KU Mir
OU 3aXUCTUTH JIOJMHY, CYCIUIBCTBO, ICPXKABY BiJl 3I0YMHIB Ta BCTAHOBUB OU Ta-
paHTii BTUIEHHS B XXHUTTS MpaBOBUX NpUHOUTIB. CTaHOBIEHHSA YKpaiHU SK IPaBo-
BOI JiepKaBH Tependadae yKpiluIeHHs 3aKOHHOCTI B yCiX cdepax Iep:kaBHOI i Tpo-
MazChKOI mistmbHOCTI [13, c. 4].
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K BOITPOCY JOITYCTUMOCTHU JOKA3ATEJIbCTB, IPEJOCTABJISIEMBIX
JUIA TPOBEJIEHUA CYJEBHBIX OKCIIEPTHU3

O. B. lllepouna

B naHHOlt cTaThe Ha OCHOBE NPOBEAECHHOIO AHAIM3a DKCIEPTHON NPAKTHKHU, U3y4EHUS
HOPMATHBHBIX, HAYYHBIX M CIIPABOYHBIX MH(OPMALMOHHBIX HUCTOYHHKOB, IPOAHAIM3UPOBAHO
cojiepKaHHUe TEPMHUHA «IOIyCTUMOCTH J1I0Ka3aTeNIbCTB B CUCTEME 3aKOHHBIX JIOKA3aTeIbCTB U, B
YaCTHOCTH, JOILyCTUMOCTH JIOKA3aTeIbCTB IIPU BHIIOJIHEHUHU CY€0HOH YKCIIePTH3BL.

Llens cratbu — pa3paboTka MpoOIeM TEOPUH CYIEOHBIX H0KA3aTENbCTB, B T. 4. UX IIPU-
HAJJIeKHOCTH, JOCTaTOYHOCTU U JIONYCTUMOCTH, C LEIbI0 JOCTIXKEHMS 3aJaud YroJOBHOTO
MPOLECCa, HAIPABIEHHOTO HAa OXPaHy IpaB, CBOOOA U 3aKOHHBIX MHTEPECOB y4aCTHHKOB yro-
JIOBHOT'O ITPOU3BO/ICTBA.

IpoanaM3upOBaHbl HAMYHE PsiIa YCIOBHIL, IPU KOTOPHIX (PaKTHYECKHE NAaHHbIC IIOTY-
YaloT CTaTyC JOKa3aTeJbCTB IO Jey, CBA3BIBAs JAOMYCTUMOCTh JIOKa3aTeNIbCTB C COOIIOCHUEM
MIPOLECCYaILHOTO MOPSAKA UX TTOTYYEHHS.
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Ilyrem wu3y4yeHHs MONOKEHHUI YTOIOBHO-IPOIECCYaNIbHOrO Kojekca Ykpauubsl 2012
rona, OBUTH ONpPEEIeHBI HEKOTOPBIC HETaTHBHBIC MOCICACTBHS B YaCTH HE COONIOICHMUS B YTO-
JIOBHOM ITPOU3BOJICTBE JOIIyCTUMOCTH JIOKA3aTeNIbCTB MPH IPOBEACHUH CYICOHON IKCIIEPTU3BI.
IporeccyanbHBIM 3aKOHOM YTBEP/KAAETCSI, YTO 3aKJIFOYCHUE IKCIIEPTa HE MOKET OCHOBBIBATHCS
Ha JI0Ka3aTesIbCTBaX, KOTOPBIC MPU3HAHBI CYJJOM HEIOMYCTHMBIMHU. [IpH 3TOM HE YYTEHbI TaKue
Cllydau, KOrqa JOKa3aTeabCTBa MOTYT OBITh IPU3HAHBI CYZAOM yXe IIPU PACCMOTPEHUH JeNa II0
CYIIECTBY, a HE Ha CTaAWH JNOCyAeOHOro paccienoBanusi. TO ecTh, yke IOCiIe HPOBEICHHS
CyneGHOI SKCIIepTH3BI, TIOCIE 3aBepIICHAs TOCYAeOHOTO paccieloBanus. B Takom ciydae Kak
CIIC/ICTBHE, [P MPU3HAHUH JI0KA3aTeIbCTB, KOTOPbIC OBUIH HCIOIB30BAHbI IIPH MPOBEICHUH CY-
neOHOI KCTIEPTH3BI, HEAOMYCTUMBIMH, TAKOH BBIBOJ SKCIIepTa OyAeT MPU3HAHO HEIOMYCTHMbIM
Jl0Ka3aTeabCTBOM Mo feny. Celfuac cyaeOHbIH dKCIepT, Kak y4acTHHK CyIeOHOro mporecca, He
YIIOTHOMOYEH BBISBIATH M MPEAYNPEekIaTh (DAKTHI IPEIOCTaBICHHUS IKCIEPTy OOBEKTOB Ha
HCCIIeI0BAaHNe, HCTOYHUK TPOMCXOXK/IECHHSI KOTOPBIX HEW3BECTHO WIIH MOJYYEHHbIE C Hapylle-
HHEM TIPOLECCYabHOTO MOPsIKA UX TOTyUeHHs. B CBOIO ouepenpb, oprad (JIMIO), KOTOPBIH (KO-
TOpast) Ha3Ha4WI (a) MpoBe/ieHHE CyIeOHOM 3KCIEepTHU3bl, 3aKOHOJATENIeM He 00s3aH MOATBEp-
IIUTDH SKCTIEPTY UCTOYHUK MPOUCXOKIACHIUS 00BEKTOB MyTEM MPEIOCTABICHUS TOKYMEHTAIbHOTO
MOATBEPXKIACHUS B OpPME MPOLECCYaTbHBIX JOKYMCHTOB O HAJIWYHU MOJHOMOYMII U cobmomae-
HES IPOIIECCYATBHOTO MOPSIIKA TIOTYICHIS TAKUX 00BEKTOB.

ITo pe3ymbraTaM MPOBEACHHOIO HCCICIOBAHHS OBUI MOABEICH HTOT, YTO OCHOBHBIMH
npobieMaMy, Ha CTaJuH JOCYIeOHOrO pacclieOBaHHs B yYrOJOBHOM HPOHM3BOJCTBE, MPH OCY-
IIECTBICHHHN CyAeOHOM IKCIIEPTU3bI SABJISIOTCSA: OTCYTCTBUE IOHUMAHUS IIPU HA3HAYCHUHU Cyne6-
HOI SKCIIEPTU3BI 0 HEOOXOAUMOCTH HEYKOCHHUTENIBHOIO 00eCHedYeHHsI JOIyCTUMOCTH H0Ka3a-
TEJIBCTB, BRICTYMAOMIMX B Ka4eCTBE 00BEKTOB HccimenoBanms. CylecTByOT HEOOXOAUMOCTH Ha
3aKOHO/IATEJIbHOM YPOBHE 3aKpENHUTh O0S3aHHOCTh, IPH HA3HAYECHHH JKCIEPTHU3BI MPEIOCTaB-
JSITB 9KCIEPTY HE TOJIBKO 0OBEKTHI HCCIICAOBAHHS, @ U JOKYMCHTAJIbHbIC OATBEPKACHHUS, IO -
TBEPIKIAIOLINE HCTOUYHUK TPOUCXOXKICHHUS U 3aKOHHOCTD MOJTYIEHHS TAKUX 0OBEKTOB.

B mpouecce HanMCaHWsS CTaThHM HCIOJIB30BAHBI MAaTepUANbl HAYYHBIX CTaTell YYCHBIX
MPOLECCYATUCTOB ¥ KPUMHHAIIKCTOB, KOTOpbIe paboTany HaJ MpoOJIeMaTHKON JOMYCTHMOCTH
JIOKa3aTeIIbCTB.

Matepualbl JaHHOH CTaThi MOTYT OBITh MCIIOJIb30BAHbI JUIsl IPAKTHYECKHX PaOOTHHKOB
MPaBOOXPAHUTENBHBIX OPTaHOB M YUCOHBIX 3aBEACHHUN FOPHANYESCKOTO HAIPABICHHMS.

ITo pe3ynbraTaM aHamM3a MPEICTABICHBI NMPEUIOKECHHS K ACHCTBYIOIIEMY YTOIOBHO-
MPOLIECCYATBHOMY KOIEKCY Y KpauHBbL.

TO THE ISSUE OF ADMISSIBILITY OF EVIDENCE SUBMITTED
FOR FORENSIC EXPERTISE

O. Shcherbyna

In this article, based on the analysis of expert practice, the study of normative, scientific
and reference information sources is analyzed the content of the term “admissibility” of evidence
in the system of legal evidence and, in particular, the admissibility of evidence in the
performance of forensic analysis.

The purpose of the article is the development of the theory problems of forensic evidence,
incl. their belonging, sufficiency and admissibility, with the aim of achieving the task of the
criminal process aimed at protecting the rights, freedoms and legitimate interests of participants
in criminal proceedings.

It is analyzed the existence of a number of conditions under which the actual data receive
the status of evidence in the case, linking the admissibility of evidence with observance of the
procedural order of their receipt.
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By studying the provisions of the Criminal Procedure Code of Ukraine in 2012, some
negative consequences were identified in terms of the failure to comply with the admissibility of
evidence in criminal proceedings during the forensic examination. The procedural law states that
the expert’s conclusion cannot be based on evidence that is recognized by the court as
inadmissible. At the same time, such cases are not taken into account when evidence can be
recognized by the court already when the case is examined on the merits, and not at the stage of
pre-trial investigation. That is, after the forensic examination, after the completion of the pre-trial
investigation. In this case, as a consequence, when recognizing the evidence that was used in the
forensic examination unacceptable, such an expert’s conclusion will be recognized as
inadmissible evidence in the case. Now the forensic expert, as a participant in the judicial
process, is not authorized to identify and prevent the facts of the provision of the objects to the
expert for a study whose source of origin is unknown or received with a violation of the
procedural order of their receipt. In turn, the body (person) who appointed (a) carrying out of a
forensic examination by the legislator is not obliged to confirm to the expert the source of the
objects’ origin by providing documentary evidence in the form of procedural documents on the
existence of powers and observance of the procedural order for obtaining such objects.

According to the results of the conducted research, the main problems at the stage
of pre-trial investigation in criminal proceedings in the implementation of forensic examination
are the following: lack of understanding when appointing a forensic examination about the need
to strictly ensure the admissibility of evidence acting as research objects. There are needs at the
legislative level to fix the duty, when appointing expertise to provide the expert not only with the
objects of research, but with documentary evidence confirming the origin and legitimacy of
obtaining such objects.

In the process of the article writing, the materials of the scientific articles of the
scientists-processualists and forensic scientists, who worked on the problem of the admissibility
of evidence, were used.

The materials of this article can be used for practical workers of law enforcement bodies
and educational institutions of legal direction.

Proposals are submitted to the current Criminal Procedure Code of Ukraine based
on the results of the analysis.
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